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Department Of Education

34 CFR parts 300 and 303
RIN 1820-AB40

Assistance to States for the Education of Children with
Disabilities and the Early Intervention Program for Infants and
Toddlers with Disabilities

AGENCY: Office of Special Education and Rehabilitative Services, Department
of Education.

ACTION: Final Regulations.

SUMMARY: The Secretary issues final regulations for the Assistance to States
for Education of Children with Disabilities program under Part B of the Individuals
with Disabilities Education Act (IDEA; Part B) and the Early Intervention Program
for Infants and Toddlers with Disabilities under Part C of the Act (Part C). These
regulations are needed to implement changes made to Part B by the IDEA
Amendments of 1997; make other changes to the part B regulations based on
relevant, longstanding policy guidance; and revise the requirements on State
complaint procedures under both the Part B and Part C program.

DATES: These regulations take effect on May 11, 1999. However, compliance
with these regulations will not be required until the date the State receives FY
1999 funding (expected to be available for obligation to States on July 1, 1999)
under the program or October 1, 1999, whichever is earlier. Affected parties do
not have to comply with the information collection requirements contained in the
regulations listed under the Paperwork Reduction Act of 1995 section of this
preamble until the Department publishes in the Federal Register the control
number assigned by the Office of Management and Budget (OMB) to these
information collection requirements. Publication of the control numbers notifies
the public that OMB has approved these information collection requirements
under the Paperwork Reduction Act of 1995.

FOR FURTHER INFORMATION CONTACT: Thomas Irvin or JoLeta Reynolds
(202) 205-5507. Individuals who use a telecommunications device for the deaf
(TDD) may call (202) 205-5465.

Individuals with disabilities may obtain this document in an alternate format (e.qg.,
Braille, large print, audiotape, or computer diskette) on request to Katie Mincey,
Director of the Alternate Formats Center. Telephone: (202) 205-8113.

SUPPLEMENTARY INFORMATION: On October 22, 1997, the Secretary
published a notice of proposed rulemaking (NPRM) in the Federal Register (62
FR 55026) to amend the regulations governing the Assistance to States for
Education of Children with Disabilities program (part 300), the Preschool Grants
for Children with Disabilities program (part 301), and the Early Intervention
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Program for Infants and Toddlers with Disabilities (part 303). A key purpose of
the NPRM was to implement changes made by the IDEA Amendments of 1997
(Pub. L. 105-17).

Since that time, the Department has published final regulations for both the
Preschool Grants program (63 FR 29928, June 1, 1998) and the Early
Intervention program for Infants and Toddlers with Disabilities (63 FR 18297,
April 14, 1998), to incorporate the requirements added to those programs by
Pub. L. 105-17. On April 14, 1998, a document was published in the Federal
Register inviting comment on whether the regulations for the Early Intervention
program for Infants and Toddlers with Disabilities should be further amended (63
FR 18297). (A subsequent document reopening the comment period was
published on August 14, 1998 (63 FR 43866)).

The final regulations in this publication are needed to conform the existing
regulations under Part B of the Act to the new statutory requirements added by
Pub. L. 105-17, including (1) amending requirements under prior law related to
areas such as State and local eligibility, evaluation, and individualized education
programs (IEPs), and (2) incorporating new requirements in the Act (e.g., those
relating to discipline, performance goals and indicators, participation of children
with disabilities in State and district-wide assessments, procedural safeguards
notice, and mediation).

The regulations have also been amended to incorporate relevant longstanding
interpretations of the Act that have been addressed in nonregulatory guidance in
the past and are needed to ensure a more meaningful implementation of the Act
and its regulations for children with disabilities, parents, and public agencies.
These interpretations are based on the statutory provisions of the IDEA that were
in effect prior to the IDEA Amendments of 1997 and that were not changed by
those Amendments. Examples of provisions of the regulations that incorporate
prior Department interpretations of the statute include:

Section 300.7(c)(9)—recognizing that some children with attention deficit
disorder (ADD) may be identified under the category of other health impairment;

Section 300.19—recognizing that foster parents may, under certain
circumstances and if permitted under State law, qualify as a “parent”;

Section 300.121(c)—recognizing that if a child’s third birthday is in the summer,
the child’s IEP team determines the date when services begin under the child’s
IEP or IFSP. (The team must develop the IEP or IFSP by the child’s third
birthday.);

Section 300.122(a)(3)—recognizing that graduation with a regular high school
diploma ends the child’s eligibility under Part B;

Section 300.309—recognizing that extended school year services must be
provided if necessary for the provision of a free appropriate public education to
the child; and

Section 300.519—identifying what constitutes a change of placement for
disciplinary purposes under these regulations.
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In addition, changes have been made to the requirements on State complaint
procedures in the regulations for Part B (88300.660-300.662), and conforming
changes have been made in the Part C regulations (88303.510-303.512).

Analysis of Comments and Changes

In response to the Secretary's invitation to comment on the NPRM published in
the Federal Register on October 22, 1997 (62 FR 55026), about 6,000
individuals, public agencies, and organizations submitted written or oral
comments. An analysis of the public comments received, including a description
of the changes made in the proposed regulations since publication of the NPRM,
is published as Attachment 1 to these final regulations. The perspectives of
individuals and groups of parents, teachers, related service providers, State and
local officials, individuals with disabilities and members of Congress were very
important in helping to identify where changes were necessary in the proposed
regulations, and in formulating many of those changes. The detailed, thoughtful
comments of so many individuals and organizations clearly demonstrated a high
level of commitment to making sure that the IDEA and its regulations make a real
difference in the day-to-day education of our children. In light of the comments
received, a number of significant changes are reflected in these final regulations.

Effective Date of These Regulations

These regulations take effect on May 11, 1999. As these regulations were not in
effect at the time Federal fiscal year (FY) 1998 funds (funds for use during school
year 1998-99) became available for obligation to States, compliance with the
requirements of these regulations, that are not statutory requirements or
provisions of pre-existing regulations, will not be mandatory for this grant year.
When either the FY 1998 funds that are unobligated by States and school
districts become carryover funds (October 1, 1999) or, if earlier, the State
receives FY 1999 funding (expected to be available for obligation to States July
1, 1999) compliance with these final regulations is required. This will enable all
parties to become familiar with the new regulations without requiring changes
that could interrupt school or program operations in the middle of a grant year.
However, States and school districts may adopt and use these regulations when
they are effective, and are encouraged, to the greatest extent possible, to start to
implement them as soon as possible during this school year. In any case, the
statutory requirements of the Individuals with Disabilities Education Act
Amendments of 1997 (IDEA Amendments of 1997) are in effect and must be
complied with throughout the 1998-99 school year. In addition, States and
school districts must comply with all requirements of the Part 300 regulations that
were in effect at the beginning of this school year unless inconsistent with the
IDEA Amendments of 1997 or these final regulations. Applications for grants for
FY 1999 funds must be consistent with the requirements of these final
regulations.

Most of the provisions of the IDEA Amendments of 1997 relating to Parts B and
C of the Act have been in effect since enactment, June 4, 1997, with a few
provisions, such as the new Part B provisions concerning individualized
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education programs and the comprehensive system of personnel development,
taking effect on July 1, 1998. Therefore, States and school districts already are
familiar with the statutory provisions of the IDEA Amendments of 1997 to which
they must comply.

Major Changes in the Regulations

The following is a summary of the major substantive changes from the NPRM in
these final regulations:

1. General Changes

« All notes in the NPRM related to the sections or subparts covered in these
final regulations have been removed. The substance of any note that should
be required for proper implementation of the Act has been added to the text of
these final regulations. Information in notes considered to be directly relevant
to the "Notice of Interpretation” on IEP requirements has been added to the
text of that notice in Appendix A to these final regulations. The substance of
any note considered to provide clarifying information or useful guidance has
been incorporated into the discussion of the applicable comments in the
"Analysis of Comments and Changes" (see Attachment 1 to these final
regulations). All other notes have been deleted.

* Appendix C in the NPRM ("Notice of Interpretation on IEPS) has been
redesignated as "Appendix A" in these final regulations; and a new Appendix
B—Index to IDEA Part B Regulations has been added.

» Three attachments have also been added: Attachment 1—Analysis of
Comments and Changes; Attachment 2—Final Regulatory Flexibility Analysis;
and Attachment 3—Table showing "Disposition of NPRM notes in Final Part
300 and 303 Regulations.” However, these attachments will not be codified in
the Code of Federal Regulations.

2. Changes in Subpart A—General

» Proposed 8300.2 (Applicability of this part to State, local, and private
agencies) has been revised to include "public charter schools that are not
otherwise included as local educational agencies (LEAs) or educational
service agencies (ESAs) and are not a school of an LEA or ESA” and to
specify that the rules of Part 300 apply to all public agencies in the State
providing special education and related services.

» Consistent with the general decision to not use notes in these final
regulations, proposed Note 1 immediately preceding 8300.4 in the NPRM,
(which included a list of terms defined in specific subparts and sections of the
regulations) has been deleted and the terms included as part of an index to
these regulations (see Appendix B).

» The proposed definition of "child with a disability" (§300.7(a)) has been
revised to clarify that if a child with a disability needs only a related service
and not special education, the child is not eligible under this part; but if the
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related service is considered to be special education under State standards,
the child would be eligible.

The proposed definition of "other health impairment” ("OHI"), at 8300.7(c)(9),
has been amended to (1) add "attention deficit disorder” (ADD) and "attention
deficit hyperactivity disorder" (ADHD) to the list of conditions that could render
a child eligible under OHI, and (2) clarify that, with respect to children with
ADD/ADHD, the phrase "limited strength, vitality, or alertness” includes "a
child's heightened alertness to environmental stimuli that results in limited
alertness with respect to the educational environment.”

The proposed definition of "Day" (8300.9) has been retitled "Day; business
day; school day," and definitions of "business day" and "school day" have
been added.

The proposed definition of "educational service agency” (8300.10) has been
revised to clarify that the term "[ijncludes entities that meet the definition of
"intermediate educational unit" in section 602(23) of IDEA as in effect prior to
June 4, 1997."

The proposed definition of "general curriculum” in 8300.12 of the NPRM and
the explanatory note following that section have been deleted. The term is
explained where it is used in 8300.347 and in Appendix A regarding IEP
requirements.

The proposed definition of "local educational agency” (8300.18) has been
amended to clarify, consistent with new statutory language concerning public
charter schools, that the term includes public charter schools that are
established as an LEA under State law.

The proposed definition of "native language" (8300.19) has been amended to
specify that (1) in all direct contact with a child (including evaluation of the
child), the native language is the language normally used by the child in the
home or learning environment, and (2) for an individual with deafness or
blindness, or with no written language, the mode of communication is that
normally used by the individual (such as sign language, braille, or oral
communication).

The proposed definition of "parent” has been amended to (1) add language
clarifying that the term means a natural or adoptive parent of a child and a
person acting in the place of a parent (such as a grandparent or stepparent
with whom the child lives, or a person who is legally responsible for the child's
welfare), and (2) permit States in certain circumstances to use foster parents
as parents under the Act unless prohibited by State law.

The proposed definition of "public agency” (8300.22) has been amended to
add to the list of examples of a public agency "public charter schools that are
not otherwise included as LEAs or ESAs and are not a school of an LEA or
ESA", consistent with new statutory language concerning public charter
schools.
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The proposed definition of "parent counseling and training,” under the
definition of "related services," (8300.24(b)(7)) has been amended to add that
the term also means "helping parents to acquire the necessary skills that will
allow them to support the implementation of their child's IEP or IFSP."

The proposed definition of "special education" (8300.26) has been amended
to add "travel training" as a special education service and to include a
definition of the term.

3. Changes in Subpart B—State and Local Eligibility
State Eligibility

Proposed 8300.110 (Condition of assistance) has been amended to more
explicitly state what is required for compliance with the State eligibility
requirements.

Proposed 8300.121 (FAPE) has been amended to specify (1) requirements
for providing FAPE for children with disabilities beginning at age 3; (2) that
services need not be provided during periods of removal under
8300.520(a)(1) to a child with a disability who has been removed from his or
her current placement for 10 school days or less in that school year, if
services are not provided to a child without disabilities who has been similarly
removed; (3) the standards that are used to determine appropriate services
for children with disabilities who have been removed from their current
placement for more than 10 school days in a school year; (4) that LEAs must
ensure that FAPE is available to any child with a disability who needs special
education and related services, even though the child is advancing from
grade to grade; and (5) that the determination that a child who is advancing
from grade to grade is eligible under this part must be made on an individual
basis by the group within the LEA responsible for making eligibility
determinations.

Proposed 8300.122 (Exception to FAPE for certain ages) has been amended
to (1) specify situations in which the exception to FAPE for students with
disabilities in adult prisons does not apply, and (2) make clear that graduation
from high school with a regular diploma is a change in placement requiring
notice in accordance with 8300.503. (A related change to 8300.534(c) makes
clear that a reevaluation is not required for graduation with a regular high
school diploma or termination of eligibility for exceeding the age eligibility for
FAPE under State law.)

Proposed 8300.125 (Child find) has been revised to (1) clarify that the child
find requirements apply to highly mobile children (e.g., migrant and homeless
children), and to children who are suspected of being a child with a disability
under this part, even though they are advancing from grade to grade, and (2)
add needed clarifications of requirements relating to child find for children
from birth through age 2 when the SEA and lead agency for the Part C
program are different.
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Proposed 8300.136 (Personnel standards) has been amended as follows:

(1) The proposed definition of "profession or discipline” in 8300.136(a)(3)
has been revised to clarify that the term "specific occupational category" is
not limited to traditional categories.

(2) The policies and procedures in proposed 8300.136(b) have been
expanded to provide that (A) each State may determine the specific
occupational categories required in the State and revise or expand them
as needed; (B) nothing in these regulations requires a State to establish a
specific training standard (e.g., a masters degree); and (C) a State with
only one entry-level academic degree for employment of personnel in a
specific profession or discipline may modify that standard, as necessary,
to ensure the provision of FAPE to all eligible children.

(3) Proposed §300.136(g) (State policy to address shortage of personnel)
has been amended by adding provisions that (A) if a State has reached its
established date for a specific profession or discipline, it may still exercise
the option in redesignated 8300.136(g)(1); and (B) each State must have
a mechanism for serving children with disabilities if instructional needs
exceed available (qualified) personnel, including addressing those
shortages in its comprehensive system of personnel development if the
shortages continue.

Proposed 8300.138 (Participation in assessments) has been amended to
require appropriate modifications in the administration of the assessments, if
necessary.

Proposed 8300.142 (Methods of ensuring services) has been amended as
follows:

(1) Proposed §300.142(b) (Obligation of noneducational public agencies)
has been revised to specify that those agencies may not disqualify an
eligible service for Medicaid reimbursement because the service is
provided in an educational context.

(2) Proposed §300.142(b)(2) (Reimbursement for services by
noneducational public agency) has been revised to require that an LEA
must provide services in a timely manner if a public noneducational agency
fails to provide or pay for the services.

(3) Proposed §300.142(e) has been added to make clear that a public
agency may use a child’s public insurance to provide or pay for services
required under Part B, with certain limitations. The public agency (A) may
not require parents to sign up for public insurance in order for the child to
receive FAPE, (B) may not require parents to incur out-of-pocket expenses
in order to file the claim for services under Part B, and (C) may not use the
child’s benefits under a public insurance program if that use would
decrease available lifetime coverage or any other insured benefit, result in
the family paying for services that would have been covered by the public
insurance and are required for the child outside of the time the child is in
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school, increase premiums or lead to discontinuation of services or risk
loss of eligibility for home and community-based waivers due to aggregate
health-related expenditures.

(4) The proposed provisions on children covered by private insurance
have been redesignated as §8300.142(f), and revised to provide that a
public agency (A) may access a parent's private insurance proceeds only if
the parent provides informed consent, and (B) must obtain consent each
time it proposes to access those proceeds, and inform the parents that
their refusal to permit such access does not relieve the public agency of its
responsibility to provide all required services at no cost to the parents.

(5) A new 8300.142(g) has been added to permit the use of part B funds to
ensure FAPE for (A) the cost of required services under these regulations if
the parents refuse consent to use public or private insurance, and (B) the
costs of using the parents' insurance, such as paying deductible or co-pay
amounts.

(6) Proposed §300.142(f) (Proceeds from public or private insurance) has
been redesignated as paragraph (h), and revised to clarify that (A) the
insurance proceeds received by a public agency do not have to be returned
to the Department or dedicated to the part B program; and (B) funds
expended by a public agency from reimbursements of Federal funds will
not be considered State or local funds for purposes of State or local
maintenance of effort.

(7) A new 8300.142(i) has been added to specify that nothing in Part B
should be construed to alter the requirements imposed on a State medicaid
agency, or any other agency administering a public insurance program by
Federal statute, regulations or policy under Title XIX Title XXI of the Social
Security Act, or any other public insurance program.

* Proposed 8300.148 (Public participation) has been amended to clarify that a
State will be considered to be in compliance with this section if the State has
subjected the policy or procedure to a public participation process that is
required by the State for other purposes and is comparable to and consistent
with the requirements of §8300.280-300.284.

* Proposed 8300.154 (Maintenance of State financial support) has been
amended to clarify that maintenance of State financial support can be
demonstrated on either a total or per-capita basis.

LEA Eligibility—Specific Conditions

* Proposed 8300.231 (Maintenance of effort) has been amended to set out the
standard for meeting the maintenance of effort requirement.

» Proposed 8300.232 (Exception to maintenance of effort) has been amended
to specify that the exception related to voluntary retirement or resignation of
personnel must be in full conformity with existing school board policies, any
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applicable collective bargaining agreement, and applicable State statutes.

Proposed 8300.234 (Schoolwide programs under title | of the ESEA) has
been amended to make clear that an LEA that uses Part B funds in
schoolwide program schools must ensure that children with disabilities in
those schools receive services in accordance with a properly developed IEP
and are afforded all applicable rights and services guaranteed under the
IDEA.

4. Changes in Subpart C—Services

Free Appropriate Public Education

Proposed 8300.300 (Provision of FAPE) has been amended to specify that
the State must ensure that the child find requirements of 8300.125 are
implemented by public agencies throughout the State. Proposed §300.300
also has been amended to specify that (1) the services provided to the child
under this part address all of the child's identified special education and
related services needs, and (2) are based on the child’s identified needs and
not the child’s disability category.

Proposed 8300.301 (FAPE—methods and payments) has been amended to
add a provision requiring that the State must ensure that there is no delay in
implementing a child's IEP, including any case in which the payment source
for providing or paying for the special education and related services to the
child is being determined.

Proposed 8300.308 (Assistive technology) has been amended to clarify that,
on a case-hy-case basis, the use of school-purchased assistive technology
devices in a child's home or in other settings is required if the child's IEP team
determines that the child needs access to those devices in order to receive
FAPE.

Proposed 8300.309 (Extended school year (ESY) services) has been
amended to specify that (1) ESY services must be provided only if a child's
IEP team determines, on an individual basis, that the services are necessary
for the provision of FAPE to the child, and (2) an LEA may not limit ESY
services to particular categories of disability, or unilaterally limit the type,
amount, or duration of those services.

A new 8300.312 (Children with disabilities in public charter schools) has been
added to (1) specify that these children and their parents retain all rights
under these regulations, and that compliance with part B is required
regardless of whether a public charter school receives Part B funds; and (2)
address the responsibilities of the following: public charter schools that are
LEAs; LEAs if the charter school is a school in the LEA; and the SEA if the
charter school is not an LEA or a school of an LEA.

A new 8300.313 (Children experiencing developmental delays) has been
added to (1) clarify the circumstances under which the designation
"developmental delay" may be used by a State or an LEA in the State; (2)
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permit a State or LEA that elects to use that term to also use one or more of
the disability categories described in 8300.7 for any child aged 3 through 9
who has been determined to have a disability and who, by reason thereof,
needs special education; and (3) permit a State to adopt a common definition
of developmental delay under Parts B and C of the Act.

Individualized Education Programs (IEPs)

» Proposed 8300.341 (retitled "Responsibility of SEA and other public agencies
for IEPS) has been revised to (1) consistent with provisions regarding
parentally-placed children with disabilities in religious or other private schools
(see changes to Subpart D), and (2) to clarify that the section also applies to
the SEA if it provides direct services to children with disabilities as well as
other public agencies that provide special education either directly, by
contract, or through other means.

* Proposed 8300.342(b) has been revised to provide that the child’s IEP must
be accessible to each of the child’s teachers and service providers and that
teacher and service provider with responsibility for its implementation be
informed of his or her specific responsibilities under the IEP and of the
specific accommodations, modifications, and supports that must be provided
for the child under that IEP.

» Proposed 8300.342(d) has been revised to state that all IEPs developed,
reviewed, or revised on or after July 1, 1998 must meet the requirements of
§8300.340-300.350.

» Proposed 8300.343 (IEP meetings) has been revised to clarify that special
education and related services must be available to the child within a
reasonable period of time following receipt of parent consent to an initial
evaluation.

* Proposed 8300.344 (IEP Team) has been amended to (1) clarify that the
determination of knowledge or special expertise of “other individuals” under
8300.344(a)(6) is made by the party who has invited the individual to be a
member of the IEP team; and (2) permit a public agency to designate another
public agency member of the IEP team to also serve as the agency
representative, if the criteria in 8300.344(a)(4) are satisfied.

* Proposed 8300.345 (Parent participation) has been revised to clarify that (1)
the public agency's notice to parents about the IEP meeting must inform them
about the ability of either party to invite individuals with knowledge or special
expertise to the meeting, consistent with 8300.344(a)(6) and (c); and (2) the
agency must give the parents a copy of their child's IEP.

* Proposed 8300.346 (Development, review, and revision of IEP) has been
revised to clarify that, in developing each child's IEP, the IEP team also must
consider "as appropriate, the results of the child's performance on any
general State or district-wide assessment programs.
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Proposed 8300.347 (Content of IEP) has been amended to (1) clarify that
"general curriculum” is the same curriculum as for nondisabled children, and
(2) delete the requirement that, if the IEP team determines that services are
not needed in one or more of the areas specified in the definition of transition
services (8300.29), the IEP must include a statement to that effect and the
basis upon which the determination was made.

Proposed 8300.350 (Children with disabilities in religiously-affiliated or other
private schools) has been deleted. A new 8300.455(c) has been added to
specify LEA responsibilities regarding the development of “services plans” for
private school children.

Proposed 8300.351 (IEP—accountability) has been redesignated as
§300.350, and revised to provide that (1) each public agency must make a
good faith effort to assist the child to achieve the goals and objectives or
benchmarks listed in the IEP; (2) a State or public agency is not prohibited
from establishing its own accountability systems regarding teacher, school, or
agency performance; and (3) "[n]othing in this section limits a parent's right to
ask for revisions of the child's IEP or to invoke due process procedures if the
parent feels that efforts required in paragraph (a) of this section are not being
met."

Direct Services by SEA

Proposed 8300.360 (Use of LEA allocation for direct services) has been
amended to clarify that (1) if an LEA does not elect to apply for its Part B
funds, the SEA must use those funds to ensure that FAPE is available to all
eligible children residing in the jurisdiction of the LEA; (2) if the local allotment
is not sufficient to ensure FAPE to all eligible children within the LEA, the SEA
must ensure that FAPE is available to those children; and (3) the SEA may
use whatever funding sources are available in the State to ensure that all
eligible children within each LEA receive FAPE (see 8300.301).

Proposed 8300.370 (Use of SEA allocations) has been amended to clarify
that, of the Part B funds it retains for other than administration, the SEA may
use the funds either directly, or distribute them to LEAs on a competitive,
targeted, or formula basis.

5. Changes in Subpart D—Children in Private Schools

Children with Disabilities in Private Schools Placed or Referred by Public
Agencies

Proposed 8300.401 ("Responsibility of SEA") has been revised to provide that
a child with a disability placed by a public agency as the means of providing
FAPE to the child must receive an education that meets the standards that
apply to the SEA and LEA.
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Children with Disabilities Enrolled by Their Parents in Private Schools when
FAPE is at Issue

Proposed 8300.403 ("Placement of children by parent if FAPE is at issue")
has been revised to clarify that (1) the provisions of 88300.450-300.462 apply
to children with disabilities placed voluntarily in private schools, even though
the public agency made FAPE available to those children; (2) private school
placement by the parents must be appropriate (as determined by a court or
hearing officer) in order to be eligible for reimbursement, (3) a parental
placement does not need to meet State standards that apply to education
provided by the SEA and LEAs in order to be appropriate; and (4) the
reimbursement provisions of 8300.403 also apply if parents of a child with a
disability who previously received special education and related services
under the authority of a public agency enroll the child in a private preschool
program.

Children with Disabilities Enrolled by Their Parents in Private Schools

Proposed 8300.451 ("Child find for private school children with disabilities")
has been revised to specify that (1) child find activities for those children must
be comparable to child find activities for children with disabilities in public
schools, and (2) LEAs must consult with representatives of parentally-placed
private school students with disabilities on how to conduct child find activities
for that population in a manner that is comparable to those activities for public
school children.

Proposed 8300.452 (retitled "Provision of services—basic requirement") has
been amended to add a new provision related to the SEA's responsibility for
ensuring that a services plan is developed for each private school child with a
disability who has been designated to receive services under these
regulations.

Proposed 8300.453 ("Expenditures") has been revised to specify that (1)
each LEA must consult with representatives of private school children with
disabilities to decide how to conduct the annual count of the number of those
children; (2) the LEA must ensure that the count is conducted by specified
dates, and that the data are used to determine the amount of Part B funds to
be earmarked for private school children in the next fiscal year; (3) the costs
of child find activities for private school children with disabilities may not be
considered in determining whether the LEA met the expenditures requirement
of this section; and (4) SEAs and LEAs are not prohibited from providing
services to private school children with disabilities beyond those required by
this part, consistent with State law or local policy.

Proposed 8300.454 (Services determined) has been revised to specify that
each LEA must (1) consult with private school representatives on where
services will be provided; (2) conduct meetings to develop, review, and revise
a "services plan," in accordance with 8300.455, for each private school child
with a disability who has been designated to receive services under this part;
and (3) ensure that a representative of the private school participates in the
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meetings.

Proposed 8300.455 (Services provided) has been revised to specify that (1)
each private school child with a disability who has been designated to receive
Part B services must have a services plan, and (2) the plan must, to the
extent appropriate, meet the requirements of 8300.347 with respect to the
services provided, and be developed, reviewed and revised consistent with
§8300.342-300.346.

Proposed 8300.456 (Location of services) has been revised to make clear
that, while transportation might be provided between a child's home or private
school and a servicesite if necessary for the child to benefit from or participate
in the services offered, LEAs are not required to provide transportation
between the child's home and private school.

Proposed 8300.457 (Complaints) has been revised to specify that the due
process procedures under this part apply to child find activities for private
school children with disabilities, including evaluations.

6. Changes in Subpart E—Procedural Safeguards

Due process Procedures for Parents and Children

Proposed 8300.500 (General responsibility of public agencies; definitions)
has been amended as follows:

(1) The proposed definition of "consent” (300.500(b)(1)) has been revised
to clarify that a revocation of consent does not have a retroactive effect if
the action consented to has already occurred.

(2) The proposed definition of "evaluation" (§300.500(b)(2)) has been
revised by deleting the last sentence of the definition, to ensure that
evaluations may include a review of a child's performance on a test or
procedures used for all children in a school, grade, or class.

Proposed 8300.501 (Opportunity to examine records; parent participation in
meetings) has been amended to (1) delete the word "all" from §8300.501(a)(2);
(2) delete the definition of "meetings"” but provide that the term does not
include certain conversations or preparation for a meeting and (3) clarify that
each public agency must "make reasonable efforts” related to parental
participation in group discussions relating to the educational placements of
their child.

Proposed 8300.502 (Independent educational evaluation (IEE)) has been
amended to (1) add that, upon request for an IEE, parents must be given
information about agency criteria applicable for IEESs; (2) clarify, in
8300.502(e)(1), that the criteria under which an IEE is obtained must be the
same as that of the public agency "to the extent such criteria are consistent
with the parent’s right to an IEE,” and (3) explain that an explanation of parent
disagreement with an agency evaluation may not be required and the public
agency may not delay either providing the IEE at public expense or,
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alternatively, initiating a due process hearing.

Proposed 8300.503 (Prior notice by the public agency; content of notice) has
been amended to delete the provision in 8300.503(b)(8) (related to informing
parents about the State complaint procedures). (See 8300.504(b).)

Proposed 8300.504 (Procedural safeguards notice) has been amended to
add State complaint procedures under 88300.660-300.662 to the items
included in the notice.

Proposed 8300.505 (Parental consent) has been amended to (1) refer to
"informed parent consent;" (2) add "all reevaluations" to the list of actions
requiring consent (see 8300.505(a)(1)(i)); (3) delete paragraph (a)(1)(iii), and
add a new paragraph (a)(3) to specify that parental consent is not required
before reviewing existing evaluation data as a part of an evaluation or
reevaluation or for administering a test used with all children unless consent
is required of all parents; and (4) specify, in paragraph (e), that a public
agency may not use a parental refusal to consent to one service or benefit
under paragraphs (a) and (d) to deny the parent or child another service or
benefit.

Proposed 8300.506 (Mediation) has been revised to (1) add a new
8300.506(b)(2) to specify that the mediator must be selected from a list of
mediators on a random basis (e.g., a rotation), or that both parties are
involved in selecting the mediator and agree with the selection of the
individual who will mediate; and (2) add a new 8300.506(c)(2) to clarify that
payment for mediation services by the State does not make the mediator an
employee of the State agency for purposes of impartiality.

Proposed 8300.507 (Impartial due process hearing; parent notice) has been
amended to clarify that, in the content of the parent notice, the description of
the nature of the problem applies to the action "refused” as well as that
proposed by the public agency.

Proposed 8300.509 (Hearing rights) has been revised to clarify that, in
paragraph (a)(3), the disclosure is required at least 5 "business" days before
the hearing.

Proposed 8300.510 (Finality of decision; impartiality of review) has been
amended to (1) make the reference to written findings and decision in
8300.510(b)(2)(vi) consistent with 8300.509(a)(5), and (2) allow the choice of
"electronic or written findings of fact and decision."

Proposed 8300.513 (Attorneys' fees) has been amended to include all of the
provisions of section 615(i)(3)(C)-(G) of the Act.

Proposed 8300.514(c) has been amended to provide that a decision by a
State hearing or review officer that is in agreement with the parents
constitutes an agreement for purposes of pendency.

Proposed 8300.515 (Surrogate parents) has been revised to permit
employees of nonpublic agencies that have no role in educating a child to
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serve as surrogate parents.

Discipline Procedures

A new 8300.519 (Change of placement for disciplinary removals) has been
added regarding change of placement in the context of removals under
§8300.520-300.529.

Proposed 8300.520 (Authority of school personnel) has been amended as
follows:

.(1) Proposed 8300.520(a)(1) has been revised to specify that to the extent
removal would be applied to children without disabilities, school personnel
may order the removal of a child with a disability from the child's current
placement for not more than 10 consecutive school days and additional
removals of not more than 10 consecutive school days in that same school
year for separate incidents of misconduct as long as they do not constitute
a change in placement under 8300.519, and to make clear that after a child
with a disability has been removed from his or her current placement for
more than 10 school days in the same school year, during any subsequent
days of removal the public agency must provide services to the extent
necessary under 8300.121(d).

(2) Proposed §300.520(b) has been revised to replace "suspension” with
"removal," and to specify that when first removing a child for more than 10
school days in a school year, or commencing a removal that constitutes a
change of placement, the LEA must within 10 business days, convene an
IEP meeting. If the agency had not already conducted a functional
behavioral assessment and implemented a behavioral intervention plan for
the child the purpose of the IEP meeting is to develop an assessment plan.
As soon as practicable after completion of the plan, the LEA must then
convene an IEP meeting to develop appropriate behavioral interventions to
address the child's behavior. If a child already has a behavioral intervention
plan, the purpose of the IEP meeting is to review the plan and its
implementation.

(3) Proposed 8300.520(c) has been deleted and replaced with a provision
that requires that if a child with a disability who has a behavioral
intervention plan and has been removed for more than 10 school days in a
school year subsequently is subjected to a removal that is not a change of
placement, the child’s IEP team members shall review the behavioral
intervention plan, and meet to modify it or its implementation if one or more
team members think modifications are needed.

Proposed 8300.521(d) has been modified to make clear that the hearing
officer determines the appropriateness of the interim alternative educational
setting proposed by school personnel who have consulted with the child’s
special education teacher.

Proposed 8300.522 (Determination of setting) has been amended to (1)
specify that the interim alternative educational setting referred to in
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8300.520(a)(2) must be determined by the IEP team; and (2) clarify that the
services and modifications to address the child's behavior are designed to
prevent the behavior from recurring.

Proposed 8300.523 (Manifestation determination review) has been amended
as follows:

(1) Proposed 8300.523(a) has been revised to (1) specify that the
manifestation determination review is done regarding behavior described in
88300.520(a)(2) and 300.521, or if a removal is contemplated that
constitutes a change of placement under 8300.519; and (2) require that
parents be provided notice of procedural safeguards consistent with
§300.504.(2) Proposed 8300.523(b) (exception to conducting a
manifestation determination review) has been removed.

(3) Proposed §300.523(c) has been redesignated as §300.523(b) and
revised to specify that the manifestation determination review is conducted
at a meeting.

(4) Proposed 8300.523(d) and (e) have been redesignated as 8300.523(c)
and (d) and revised by adding "and other qualified personnel” after "IEP
team" each time it is used.

(5) Proposed paragraph (f) has been redesignated as paragraph (e) and a
new paragraph (f) has been added to clarify that if in the manifestation
review deficiencies are identified in the child’s IEP or placement or in their
implementation, the public agency must act to correct those deficiencies.

Proposed 8300.524 (Determination that behavior was not a manifestation of
disability) has been amended to (1) replace, in paragraph (a), the reference to
"section 612 of the Act" with "8300.121(c);" and (2) refer, in paragraph (c), to
the placement rules of 8300.526.

Proposed 8300.525 (Parent appeal) has been revised to refer to any decision
regarding placement under §8300.520-300.528.

Proposed 8300.526(c)(3) has been revised to clarify that extensions of 45 day
removals by a hearing officer because returning the child to the child’s current
placement would be dangerous, may be repeated, if necessary.

Proposed 8300.527 (Protections for children not yet eligible for special
education and related services) has been amended as follows:

(1) Proposed 8300.527(b)(1) has been revised to refer to not knowing how
to write rather than illiteracy in English.

(2) Proposed 8300.527(b)(2) has been revised to clarify that the behavior
or performance is in relation to the categories of disability identified in
8300.7.

(3) Proposed §8300.527(b)(4) has been revised to refer to other personnel
who have responsibilities for child find or special education referrals in the
agency.
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(4) Proposed 8300.527(c) has been redesignated as paragraph (d), and a
new paragraph (c) has been added to provide that if an agency acts on one
of the bases identified in paragraph (b), determines that the child is not
eligible, and provides proper notice to the parents, and there are no
additional bases of knowledge under paragraph (b) that were not
considered, the agency would not be held to have a basis of knowledge
under 8300.527(b).

(5) Proposed §300.527(d)(2)(ii) has been revised to clarify that an
educational placement under that provision can include suspension or
expulsion without educational services.

Proposed 8300.528 (Expedited due process hearings) has been amended as
follows:

(1) Proposed §300.528(a)(1) (requiring a decision within 10 business
days) has been deleted. (Paragraphs (a)(2) and (a)(3) are redesignated as
(2)(1) and (a)(2) and paragraphs (b) and (c) are redesignated as (c) and
(d).)

(2) A new 8300.528(b) has been added to require that (A) each State
establish a timeline for expedited due process hearings that results in a
written decision being mailed to the parties within 45 days, with no
extensions permitted that result in decisions being issued more than 45
days after the hearing request is received by the public agency; and (B)
decisions be issued in the same period of time, whether the hearing is
requested by a parent or an agency.

(3) Redesignated 8300.528(d) has been revised to specify that expedited
due process hearings are appealable consistent with the §300.510.

Proposed 8300.529 (Referral to and action by law enforcement and judicial
authorities) has been amended to make clear that copies of a child's special
education and disciplinary records may be transmitted only to the extent that
such transmission is permitted under FERPA. (Section 300.571 has been
amended to note the relationship of this section.)

Procedures for Evaluation and Determination of Eligibility

Proposed 8300.532 (Evaluation procedures) has been amended to (1) require
that assessments of children with limited English proficiency must be selected
and administered to ensure that they measure the extent to which a child has
a disability and needs special education, and do not, instead, measure the
child's English language skills (8300.532(a)2); (2) provide that the information
gathered include information related to enabling the child to be involved and
progress in the general curriculum or appropriate activities if the child is a
preschool child (8300.532(b)); (3) provide that if an assessment is not
conducted under standard conditions, information about the extent to which
the assessment varied from standard conditions, such as the qualifications of
the person administering the test or the method of test administration, must
be included in the evaluation report (8300.532(c)(2)); and (4) provide that
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each public agency ensure that the evaluation of each child with a disability
under 88300.531-300.536 is sufficiently comprehensive to identify all of the
child's special education and related services needs, whether or not
commonly linked to the disability category in which the child has been
classified.

Proposed 8300.533 (Determination of needed evaluation data) has been
revised to clarify that the group reviewing existing data may conduct that
review without a meeting (8300.533(b)).

Proposed 8300.534 (Determination of eligibility) has been amended to clarify
that (1) children are not eligible if they need specialized instruction because of
limited English proficiency or lack of instruction in reading or math, but do not
need such instruction because of a disability, as defined in 8300.7; and (2)
the evaluation required in 8300.534(c)(1) is not required before termination of
a child's eligibility under Part B of the Act due to graduation with a regular
high school diploma, or ceasing to meet the age requirement for FAPE under
State law.

Proposed 8300.535 (Procedures for determining eligibility and placement)
has been revised to add "parent input” to the variety of sources from which
the public agency will draw in interpreting evaluation data for the purpose of
determining a child's eligibility under this part.

Least Restrictive Environment (LRE)

Proposed 8300.550 (General LRE requirements) has been amended to add a
cross reference to §300.311(b) and (c), to clarify that the LRE provisions do
not apply to students with disabilities who are convicted as adults under State
law and incarcerated in adult prisons.

Proposed 8300.552 (Placements) has been amended to (1) include a
reference to preschool children with disabilities in the introductory paragraph
of this section, and (2) to add a new 8300.552(e) prohibiting the removal of
child with a disability from an age-appropriate regular classroom solely
because of needed modifications in the general curriculum.

Confidentiality of Information

Proposed 8300.562 (Access rights) has been revised to make it clear that
expedited due process hearing procedures under 88300.521-300.529 are
also covered under this section.

Proposed 8300.571 (Consent) has been amended to permit disclosures
without parental consent to the agencies identified in 8300.529, to the extent
permitted under the Family Educational Rights and Privacy Act (FERPA).

Proposed 8300.574 (Children's rights) has been revised by incorporating into
the regulations the substance of the two notes following the section (relating
to transfer of educational records to the student at age 18).
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Department Procedures

Proposed 8300.589 (Waiver of requirement regarding supplementing and not
supplanting with Part B funds) has been revised to conform to the statutory
provision that the Secretary provides a waiver "in whole or in part.”

Changes in Subpart F—State Administration

Proposed 8300.652 (Advisory panel functions) has been revised to clarify that
one of the duties of the advisory panel is advising the State agency that has
general responsibility for students who have been convicted as adults and
incarcerated in adult prisons.

Proposed 8300.653 (Advisory panel procedures) has been amended to
specify that all advisory panel meetings and agenda items must be
"announced enough in advance of the meeting to afford interested parties a
reasonable opportunity to attend."

Proposed 8300.660 (Adoption of State complaint procedures) has been
revised to clarify that if an SEA, in resolving a complaint, finds a failure to
provide appropriate services to a child with a disability, the SEA must address
(1) how to remediate the denial of those services, including, as appropriate,
the awarding of monetary reimbursement or other corrective action
appropriate to the needs of the child; and (2) appropriate future provision of
services for all children with disabilities.

Proposed 8300.661 (Minimum State complaint procedures) has been revised
to clarify that (1) if an issue in a complaint is the subject of a due process
hearing, that issue (but not any issue outside of the hearing) would be set
aside until the conclusion of the hearing, (2) the decision on an issue in a due
process hearing would be binding in a State complaint resolution, and (3) a
public agency's failure to implement a due process decision would have to be
resolved by the SEA.

Changes in Subpart G—Allocation of funds; Reports

Proposed 8300.712 (Allocations to LEAS) has been revised to clarify that, if
LEAs are created, combined, or otherwise reconfigured subsequent to the
base year (i.e. the year prior to the year in which the appropriation under
section 611(j) of the Act exceeds $4,924,672,200), the State is required to
provide the LEAs involved with revised base allocations calculated on the
basis of the relative numbers of children with disabilities aged 3 through 21, or
6 through 21, depending on whether the State serves all children with
disabilities aged 3 through 5 currently provided special education by each of
the affected LEAs. The section also has been expanded to state that, for the
purpose of making grants under this section, States must apply, on a uniform
basis across all LEAs, the best data that are available to them on the
numbers of children enrolled in public and private elementary and secondary
schools and the numbers of children living in poverty.
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* Proposed 8300.713 (Former Chapter 1 State agencies) has been revised to
clarify that the amount each former Chapter 1 State agency must receive is
the minimum amount.

* Proposed 8300.751 (Annual report of children served) has been revised to
clarify that the Secretary may permit States to collect certain data through
sampling.

9. Changes to part 303

* Proposed 8303.510 (Adopting State complaint procedures) has been revised
to clarify that if a lead agency, in resolving a complaint, finds a failure to
provide appropriate services, it must address (1) how to remediate the denial
of those services, including, as appropriate, the awarding of monetary
reimbursement or other corrective action appropriate to the needs of the child
and the child's family, as well as (2) appropriate future provision of services
for all infants and toddlers with disabilities and their families.

* Proposed 8303.512 (Minimum State complaint procedures) has been revised
to clarify that (1) if an issue in a complaint is the subject of a due process
hearing, that issue (but not any issue outside of the hearing) would be set
aside until the conclusion of the hearing, (2) the decision on an issue in a due
process hearing would be binding in a State complaint resolution, and (3) a
public agency's or private service provider's failure to implement a due
process decision must be resolved by the lead agency.

Role of the Regular Education Teacher on the IEP Team

The regulations at 88300.344(a)(2) and 300.346(d) repeat the statutory
provisions regarding the role of the regular education teacher in developing,
reviewing, and revising IEPs. The extent of the regular education teacher’s
involvement in the IEP process would be determined on a case by case basis
and is addressed in question 24 in Appendix A.

Discipline for Children with Disabilities
Some Key Changes in the Regulations Regarding Discipline for Children with
Disabilities

One of the major areas of concern in public comment on the NPRM was the
issue of discipline for children with disabilities under the Act. The previous list of
major changes briefly describes the major changes from the NPRM that are
reflected in these final regulations regarding discipline under 88300.121(d), and
300.519-529. These changes reflect very serious consideration of the concerns
of school administrators and teachers regarding preserving school safety and
order without unduly burdensome requirements, while helping schools respond
appropriately to a child’s behavior, promoting the use of appropriate behavioral
interventions, and increasing the likelihood of success in school and school
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completion for some of our most at-risk students.

The comments also revealed some confusion about several of the provisions of
the Act and the NPRM regarding discipline. Limitations in the statute and
regulations about the amount of time that a child can be removed from his or her
current placement only come into play when schools are not able to work out an
appropriate placement with the parents of a child who has violated a school code
of conduct. In many, many cases involving discipline for children with disabilities,
schools and parents are able to reach an agreement about how to respond to the
child’s behavior. In addition, neither the statute or the proposed or final
regulations impose absolute limits on the number of days that a child can be
removed from his or her current placement in a school year. As was the case in
the past, school personnel have the ability to remove a child for short periods of
time as long as the removal does not constitute a change of placement. To help
make this point, the regulations include a new provision (8300.519) that reflects
the Department’s longstanding definition of what constitutes a “change of
placement” in the disciplinary context. In this regulation, a disciplinary “change of
placement” occurs when a child is removed for more than 10 consecutive school
days or when the child is subjected to a series of removals that constitute a
pattern because they cumulate to more than 10 school days in a school year,
and because of factors such as the length of the removal, the total amount of
time the child is removed, and the proximity of the removals to one another.
(8300.519). Changes also have been made to §300.520(a)(1) to make clear that
multiple short-term removals (i.e., 10 consecutive days or less) for separate
incidents of misconduct are permitted, to the extent removals would be applied to
children without disabilities as long as those removals do not constitute a change
of placement, as defined in §300.519.

Instead of requiring that services begin on the eleventh day in a school year that
a child is removed from his or her current educational placement, as was
proposed in the NPRM, the regulations take a more flexible approach. If the
removal is pursuant to school personnel’s authority to remove for not more than
10 consecutive days (8300.520(a)(1)) or for behavior that is not a manifestation
of the child’s disability, consistent with 8300.524 services must be provided to the
extent necessary to enable the child to continue to appropriately progress in the
general curriculum and appropriately advance toward the goals in his or her IEP.
(8300.121(d)). If the removal is by school personnel under their authority to
remove for not more than 10 school days at a time (8300.520(a)(1)), school
personnel, in consultation with the child’s special education teacher, make the
determination regarding the extent to which services are necessary to meet this
standard. (8300.121(d)(3)(i)). On the other hand, if the removal constitutes a
change in placement, the child’s IEP team must be involved. If the removal is
pursuant to the authority to discipline a child with a disability to the same extent
as a nondisabled child for behavior that has been determined to not be a
manifestation of the child’'s disability (8300.524), the child’s IEP team makes the
determination regarding the extent to which services are necessary to meet this
standard. (8300.121(d)(3)(ii)). If the child is being placed in an interim alternative
educational setting for up to 45 days because of certain weapon or drug offenses
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(8300.520(a)(2)) or because a hearing officer has determined that there is a
substantial likelihood of injury to the child or others if the child remains in his or
her current placement (8300.521), the services to be provided to the child are
determined based on 8300.522. In these cases, the interim alternative
educational setting must be selected so as to enable the child to continue to
progress in the general curriculum, although in another setting, and to continue to
receive those services and modifications, including those described in the child’s
current IEP, that will enable the child to meet the goals set out in that IEP and
include services and modifications to address the behavior. (88300.121(d)(2)(ii)
and 300.522).

Under these regulations, IEP team meetings regarding functional behavioral
assessments and behavioral intervention plans will only be required within 10
business days of (1) when the child is first removed for more than 10 school days
in a school year, and (2) whenever the child is subjected to a disciplinary change
of placement. (8300.520(b)(1)). In other subsequent removals in a school year of
a child who already has a functional behavioral assessment and behavioral
intervention plan, the IEP team members can review the behavioral intervention
plan and its implementation in light of the child’s behavior, without a meeting, and
only meet if one or more of the team members believe that the plan or its
implementation need modification. (§300.520(c)).

These final regulations also provide that manifestation determinations, and the
IEP team meetings to make these determinations, are only required when a child
is subjected to a disciplinary change of placement. (8300.523(a)). These
changes should eliminate the need for unnecessary, repetitive IEP team
meetings. The discussion of comments regarding the disciplinary sections of the
regulations in Attachment 1 provides a fuller explanation of the regulatory
provisions regarding discipline.

Answers to Some Commonly Asked Questions about Discipline under IDEA

Prior to the amendments to the Education of the Handicapped Act (EHA) in 1975,
(the EHA is today known as IDEA), the special educational needs of children with
disabilities were not being met. More than half of the children with disabilities in
the United States did not receive appropriate educational services, and a million
children with disabilities were excluded entirely from the public school system.

All too often, school officials used disciplinary measures to exclude children with
disabilities from education simply because they were different or more difficult to
educate than nondisabled children.

It is against that backdrop that Pub. L. 94-142 was developed, with one of its
primary goals being the elimination of any exclusion of children with disabilities
from education. In the IDEA reauthorization of 1997, Congress recognized that
in certain instances school districts needed increased flexibility to deal with safety
issues while maintaining needed due process protections in the IDEA. The
following questions and answers address: (1) the proactive requirements of the
IDEA designed to ensure that children with disabilities will be able to adhere to
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school rules; (2) IDEA provisions regarding removal of students from their current
placement when their behavior significantly violates school discipline codes; and
(3) the requirement of the IDEA for the continuation of services for children with
disabilities who are disciplined.

1. Why are there special rules about discipline for children with
disabilities?

The protections in the IDEA regarding discipline are designed to prevent the type
of often speculative and subjective decision making by school officials that led to
widespread abuses of the rights of children with disabilities to an appropriate
education in the past. For example, in Mills v. Board of Education of the District
of Columbia (1972) the court recognized that many children were being excluded
entirely from education merely because they had been identified as having a
behavior disorder. It is important to keep in mind, however, that these
protections do not prevent school officials from maintaining a learning
environment that is safe and conducive to learning for all children. Well run
schools that have good leadership, well-trained teachers and high standards for
all students have fewer discipline problems than schools that do not.

It is also extremely important to keep in mind that the provisions of the statute
and regulation concerning the amount of time a child with a disability can be
removed from his or her regular placement for disciplinary reasons are only
called into play if the removal constitutes a change of placement and the parent
objects to proposed action by school officials (or objects to a refusal by school
officials to take an action) and requests a due process hearing. The discipline
rules concerning the amount of time a child can be removed from his or her
current placement essentially are exceptions to the generally applicable
requirement that a child remains in his or her current placement during the
pendency of due process, and subsequent judicial, proceedings. (See, section
615(j) of the Act and 8300.514.) If school officials believe that a child’s
placement is inappropriate they can work with the child’s parent through the IEP
and placement processes to come up with an appropriate placement for the child
that will meet the needs of the child and result in his or her improved learning and
the learning of others and ensure a safe environment. In addition to the other
measures discussed in the following questions, the discipline provisions of the
IDEA allow responsible and appropriate changes in placement of children with
disabilities when their parents do not object.

2. Does IDEA contain provisions that promote proactive up-front measures
that will help prevent discipline problems?

Yes. Research has shown that if teachers and other school personnel have the
knowledge and expertise to provide appropriate behavioral interventions, future
behavior problems can be greatly diminished if not totally avoided. Appropriate
staff development activities and improved pre-service training programs at the
university level with emphasis in the area of early identification of reading and
behavior problems and appropriate interventions can help to ensure that regular
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and special education teachers and other school personnel have the needed
knowledge and skills. Changes in the IDEA emphasize the need of State and
local educational agencies to work to ensure that superintendents, principals,
teachers and other school personnel are equipped with the knowledge and skills
that will enable them to appropriately address behavior problems when they
occur.

In addition, the IDEA includes provisions that focus on individual children. If a
child has behavior problems that interfere with his or her learning or the learning
of others, the IEP team must consider whether strategies, including positive
behavioral interventions, strategies, and supports are needed to address the
behavior. If the IEP team determines that such services are needed, they must
be added to the IEP and must be provided. The Department has supported a
number of activities such as training institutes, conferences, clearinghouses and
other technical assistance and research activities on this topic to help school
personnel appropriately address behavioral concerns for children with disabilities.

3. Can a child with a disability who is experiencing significant disciplinary
problems be removed to another placement?

Yes. Even when school personnel are appropriately trained and are proactively
addressing children’s behavior issues through positive behavioral intervention
supports, interventions, and strategies, there may be instances when a child
must be removed from his or her current placement. When there is agreement
between school personnel and the child’s parents regarding a change in
placement (as there frequently is), there will be no need to bring into play the
discipline provisions of the law. Even if agreement is not possible, in general,
school officials can remove any child with a disability from his or her regular
school placement for up to 10 school days at a time, even over the parents’
objections, whenever discipline is appropriate and is administered consistent with
the treatment of nondisabled children. 8300.520(a)(1). However, school officials
cannot use this authority to repeatedly remove a child from his or her current
placement if that series of removals means the child is removed for more than 10
school days in a school year and factors such as the length of each removal, the
total amount of time that the child is removed, and the proximity of the removals
to one another lead to the conclusion that there has been a change in placement.
88300.519-300.520(a)(1). There is no specific limit on the number of days in a
school year that a child with a disability can be removed from his or her current
placement. After a child is removed from his or her current placement for more
than 10 cumulative school days in a school year, services must be provided to
the extent required under 8300.121(d), which concerns the provision of FAPE for
children suspended or expelled from school.

If the child’s parents do not agree to a change of placement, school authorities
can unilaterally remove a child with a disability from the child’s regular placement
for up to 45 days at a time if the child has brought a weapon to school or to a
school function, or knowingly possessed or used illegal drugs or sold or solicited
the sale of controlled substances while at school or a school function.
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8300.520(a)(2). In addition, if school officials believe that a child with a disability
is substantially likely to injure self or others in the child’s regular placement, they
can ask an impartial hearing officer to order that the child be removed to an
interim alternative educational setting for a period of up to 45 days. 8300.521. If
at the end of an interim alternative educational placement of up to 45 days,
school officials believe that it would be dangerous to return the child to the
regular placement because the child would be substantially likely to injure self or
others in that placement, they can ask an impartial hearing officer to order that
the child remain in an interim alternative educational setting for an additional 45
days. 8300.526(c). If necessary, school officials can also request subsequent
extensions of these interim alternative educational settings for up to 45 days at a
time if school officials continue to believe that the child would be substantially
likely to injure self or others if returned to his or her regular placement.
§300.526(c)(4).

Additionally, at any time, school officials may seek to obtain a court order to
remove a child with a disability from school or to change a child’s current
educational placement if they believe that maintaining the child in the current
educational placement is substantially likely to result in injury to the child or
others.

Finally, school officials can report crimes committed by children with disabilities
to appropriate law enforcement authorities to the same extent as they do for
crimes committed by nondisabled students. 8300.529.

4. Do the IDEA regulations mean that a child with a disability cannot be
removed from his or her current placement for more than ten school days
in a school year?

No. School authorities may unilaterally suspend a child with a disability from the
child’s regular placement for not more than 10 school days at a time for any
violation of school rules if nondisabled children would be subjected to removal for
the same offense. They also may implement additional suspensions of up to ten
school days at a time in that same school year for separate incidents of
misconduct if educational services are provided for the remainder of the
removals, to the extent required under 8300.121(d). (See the next question
regarding the provision of educational services during periods of removal.)
However, school authorities may not remove a child in a series of short-term
suspensions (up to 10 school days at a time), if these suspensions constitute a
pattern that is a change of placement because the removals cumulate to more
than 10 school days in a school year and because of factors such as the length
of each removal, the total amount of time the child is removed, and the proximity
of the removals to one another. But not all series of removals that cumulate to
more than 10 school days in a school year would constitute a pattern under
8300.519(b).

Of course, in the case of less serious infractions, schools can address the
misconduct through appropriate instructional and/or related services, including
conflict management, behavior management strategies, and measures such as
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study carrels, time-outs, and restrictions in privileges, so long as they are not
inconsistent with the child’s IEP. If a child’s IEP or behavior intervention plan
addresses a particular behavior, it generally would be inappropriate to utilize
some other response, such as suspension, to that behavior.

5. What must a school district do when removing a child with a disability
from his or her current placement for the eleventh cumulative day in a
school year?

Beginning on the eleventh cumulative day in a school year that a child with a
disability is removed from his or her current placement, the school district must
provide those services that school personnel (for example, the school
administrator or other appropriate school personnel) in consultation with the
child’s special education teacher determine to be necessary to enable the child to
appropriately progress in the general curriculum and appropriately advance
toward achieving the goals set out in the child’s IEP. School personnel would
determine where those services would be provided. This means that for the
remainder of the removal that includes the eleventh day, and for any subsequent
removals, services must be provided to the extent determined necessary, while
the removal continues. §300.121(d)(2) and (3).

Not later than 10 business days after removing a child with a disability for more
than 10 school days in a school year, the school district must convene an IEP
team meeting to develop a behavioral assessment plan if the district has not
already conducted a functional behavioral assessment and implemented a
behavioral intervention plan for the child. If a child with a disability who is being
removed for the eleventh cumulative school day in a school year already has a
behavioral intervention plan, the school district must convene the IEP team
(either before or not later than 10 business days after first removing the child for
more than 10 school days in a school year) to review the plan and its
implementation, and modify the plan and its implementation as necessary to
address the behavior. §300.520(b).

A manifestation determination would not be required unless the removal that
includes the eleventh cumulative school day of removal in a school year is a
change of placement. §300.523(a).

6. Does the IDEA or its regulations mean that a child with a disability can
never be suspended for more than 10 school days at a time or expelled for
behavior that is not a manifestation of his or her disability?

No. If the IEP team concludes that the child’s behavior was not a manifestation
of the child’s disability, the child can be disciplined in the same manner as
nondisabled children, except that appropriate educational services must be
provided. 8300.524(a). This means that if nondisabled children are long-term
suspended or expelled for a particular violation of school rules, the child with
disabilities may also be long-term suspended or expelled. Educational services
must be provided to the extent the child’s IEP team determines necessary to
enable the child to appropriately progress in the general curriculum and
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appropriately advance toward the goals set out in the child’s IEP.
8300.121(d)(2).

7. Does the statutory language “carries a weapon to school or to a school
function” cover instances in which the child acquires a weapon at school?

Yes. Although the statutory language “carries a weapon to school or to a school
function” could be viewed as ambiguous on this point, in light of the clear intent of
Congress in the Act to expand the authority of school personnel to immediately
address school weapons offenses, the Department’s opinion is that this language
also covers instances in which the child is found to have a weapon that he or she
obtained while at school.

Goals 2000: Educate America Act

The Goals 2000: Educate America Act (Goals 2000) focuses the Nation's
education reform efforts on the eight National Education Goals and provides a
framework for meeting them. Goals 2000 promotes new partnerships to
strengthen schools and expands the Department's capacities for helping
communities to exchange ideas and obtain information needed to achieve the
goals.

These final regulations address the following National Education Goals:
* All children in America will start school ready to learn.
* The high school graduation rate will increase to at least 90 percent.

» All students will leave grades 4, 8, and 12 having demonstrated competency
in challenging subject matter, including English, mathematics, science,
foreign languages, civics and government, economics, arts, history, and
geography; and every school in America will ensure that all students learn to
use their minds well, so they may be prepared for responsible citizenship,
further learning, and productive employment in our Nation's modern economy.

+ United States students will be first in the world in mathematics and science
achievement.

» Every adult American will be literate and will possess the knowledge and
skills necessary to compete in a global economy and exercise the rights and
responsibilities of citizenship.

» Every school in the United States will be free of drugs, violence, and the
unauthorized presence of firearms and alcohol and will offer a disciplined
environment conducive to learning.

* The Nation's teaching force will have access to programs for the continued
improvement of their professional skills and the opportunity to acquire the
knowledge and skills needed to instruct and prepare all American students for
the next century.

» Every school will promote partnerships that will increase parental involvement
and participation in promoting the social, emotional, and academic growth of
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children.
Executive Order 12866

This is a significant regulatory action under section 3(f)(1) of Executive Order
12866 and, therefore, these final regulations have been reviewed by the Office of
Management and Budget in accordance with that order. Because it has been
determined that these regulations are economically significant under the order,
the Department has conducted an economic analysis, which is provided in
Attachment 2. This regulation has also been determined to be a major rule under
the Small Business Regulatory Enforcement Fairness Act of 1996.

These final regulations implement changes made to the Individuals with
Disabilities Education Act by the IDEA Amendments of 1997 and make other
changes determined by the Secretary as necessary for administering this
program effectively and efficiently.

The IDEA Amendments of 1997 made a number of significant changes to the
law. While retaining the basic rights and protections that have been in the law
since 1975, the amendments strengthened the focus of the law on improving
results for children with disabilities. The amendments accomplished this through
changes that promote the early identification of, and provision of services to,
children with disabilities, the development of individualized education programs
that enhance the participation of children with disabilities in the general
curriculum, the education of children with disabilities with nondisabled children,
higher expectations for children with disabilities and accountability for their
educational results, the involvement of parents in their children’s education, and
reducing unnecessary paperwork and other burdens to better direct resources to
improved teaching and learning.

All of these objectives are reflected in these final regulations, which largely reflect
the changes to the statute made by IDEA Amendments of 1997.

In assessing the potential costs and benefits—both quantitative and qualitative—
of these final regulations, the Secretary has determined that the benefits of these
final regulations justify the costs.

The Secretary has also determined that this regulatory action does not unduly
interfere with State, local, and tribal governments in the exercise of their
governmental functions.

Paperwork Reduction Act of 1995

Sections 300.110, 300.121, 300.123-300.130, 300.133, 300.135-300.137,
300.141-300.145, 300.155-300.156, 300.180, 300.192, 300.220-300.221,
300.240, 300.280-300.281, 300.284, 300.341, 300.343, 300.345, 300.347,
300.380-300.382, 300.402, 300.482-300.483, 300.503-300.504, 300.506,
300.508, 300.510-300.511, 300.532, 300.535, 300.543, 300.561-300.563,
300.565, 300.569, 300.571-300.572, 300.574-300.575, 300.589, 300.600,
300.653, 300.660-300.662, 300.750-300.751, 300.754, 303.403, 303.510-
303.512, and 303.520 contain information collection requirements. As required
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by the Paperwork Reduction Act of 1995 (44 U.S.C. 3507(d)), the Department of
Education has submitted a copy of these sections to the Office of Management
and Budget (OMB) for its review.

Collection of Information: Assistance for Education of All Children with
Disabilities: Complaint Procedures, 88300.600-300.662 and 303.510-303.512.
Each SEA is required to adopt written procedures for resolving any complaint
that meets the requirements in these proposed regulations.

Annual reporting and recordkeeping burden for this collection of information is
estimated to average 10 hours to issue a written decision to a complaint. There
is an estimated average annual total of 1079 complaints submitted for
processing. Thus, the total annual reporting and recordkeeping burden for this
collection is estimated to be 10,790 hours.

Collection of Information: Assistance for Education of All Children with
Disabilities: State Eligibility, 88300.110, 300.121, 300.123-300.130, 300.133,
300.135-300.137, 300.141-300.145, 300.155-300.156, 300.280-300.281,
300.284, 300.380-300.382, 300.402, 300.482-300.483, 300.510-300.511,
300.589, 300.600, 300.653, 303.403, and 303.520. Each State must have on file
with the Secretary policies and procedures to demonstrate to the satisfaction of
the Secretary that the State meets the specified conditions for assistance under
this part. In the past, States were required to submit State plans every three
years with one-third of the entities submitting plans to the Secretary each year.
With the new statute, States will no longer be required to submit State plans.
Rather, the policies and procedures currently approved by, and on file with, the
Secretary that are not inconsistent with the IDEA Amendments of 1997 will
remain in effect unless amended.

Annual reporting and recordkeeping burden for this collection of information is
estimated to average 30 hours for each response for 58 respondents, including
the time for reviewing instructions, searching existing data sources, gathering
and maintaining the data needed, and completing and reviewing the collection of
information. Thus, the total annual reporting and recordkeeping burden for this
collection is estimated to be 1740 hours.

Collection of Information: Assistance for Education of All Children with
Disabilities: LEA Eligibility, 88300.180, 300.192, 300.220-300.221, 300.240,
300.341, 300.343, 300.345, 300.347, 500.503-300.504, 300.532, 300.535,
300.543, 300.561-300.563, 300.565, 300.569, 300.571-300.572, and 300.574-
300.575. Each local educational agency (LEA) and each State agency must
have on file with the State educational agency (SEA) information to demonstrate
that the agency meets the specified requirements for assistance under this part.
In the past, each LEA was required to submit a periodic application to the SEA in
order to establish its eligibility for assistance under this part. Under the new
statutory changes, LEASs are no longer required to submit such applications.
Rather, the policies and procedures currently approved by, and on file with, the
SEA that are not inconsistent with the IDEA Amendments of 1997 will remain in
effect unless amended.
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Annual reporting and recordkeeping burden for this collection of information is
estimated to average 2 hours for each response for 15,376 respondents,
including the time for reviewing instructions, searching existing data sources,
gathering and maintaining the data needed, and completing and reviewing the
collection of information. Thus, the total annual reporting and recordkeeping
burden for this collection is estimated to be 30,752 hours. The Secretary invites
comment on the estimated time it will take for LEAs to meet this reporting and
recordkeeping requirement.

Collection of Information: Assistance for Education of All Children with
Disabilities: List of Hearing Officers and Mediators, 88300.506 and 300.508.
Each State must maintain a list of individuals who are qualified mediators and
knowledgeable in laws and regulations relating to the provision of special
education and related services. Each public agency must, also, keep a list of
the persons who serve as hearing officers. Annual reporting and recordkeeping
burden for this collection of information is estimated to average 25 hours for each
response for 58 respondents, including the time for reviewing instructions,
searching existing data sources, gathering and maintaining the data needed, and
completing and reviewing the collection of information. Thus, the total annual
reporting and recordkeeping burden for this collection is estimated to be 3050
hours.

Collection of Information: Assistance for Education of All Children with
Disabilities: Report of Children and Youth with Disabilities Receiving Special
Education, 88300.750-300.751, and 300.754. Each SEA must submit an annual
report of children served.

Annual reporting and recordkeeping burden for this collection of information is
estimated to average 262 hours for each response for 58 respondents, including
the time for reviewing instructions, searching existing data sources, gathering
and maintaining the data needed, and completing and reviewing the collection of
information. Thus, the total annual reporting and recordkeeping burden for this
collection is estimated to be 15,196 hours.

Organizations and individuals desiring to submit comments on the information
collection requirements should direct them to the Office of Information and
Regulatory Affairs, OMB, room 10235, New Executive Office Building,
Washington, DC 20503; Attention: Desk Officer for U.S. Department of
Education.

The Department considers comments by the public on these proposed
collections of information in—

» Evaluating whether the proposed collections of information are necessary for
the proper performance of the functions of the Department, including whether
the information will have practical utility;

» Evaluating the accuracy of the Department's estimate of the burden of the
proposed collections of information, including the validity of the methodology
and assumptions used;
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* Enhancing the quality, usefulness, and clarity of the information to be
collected; and

* Minimizing the burden of the collection of information on those who are to
respond, including through the use of appropriate automated, electronic,
mechanical, or other technological collection techniques or other forms of
information technology; e.g., permitting electronic submission of responses.
OMB is required to make a decision concerning the collections of information
contained in these proposed regulations between 30 and 60 days after
publication of this document in the Federal Register. Therefore, a comment
to OMB is best assured of having its full effect if OMB receives it within 30
days of publication. This does not affect the deadline for the public to
comment to the Department on the proposed regulations.

Regulatory Flexibility Act Certification

The Secretary certifies that these final regulations will not have a significant
economic impact on a substantial number of small entities. The small entities
that would be affected by these regulations are small local educational agencies
receiving Federal funds under this program. These regulations would not have a
significant economic impact on the small LEAs affected because these
regulations impose minimal requirements beyond those that would otherwise be
required by the statute. In addition, increased costs imposed by these
regulations on LEAs are expected to be offset by savings to be realized by LEASs.

Intergovernmental Review

This program is subject to the requirements of Executive Order 12372 and the
regulations in 34 CFR part 79. The objective of the Executive order is to foster
an intergovernmental partnership and a strengthened federalism by relying on
processes developed by State and local governments for coordination and
review of proposed Federal financial assistance.

In accordance with the order, this document is intended to provide early
notification of the Department's specific plans and actions for this program.

Assessment of Educational Impact

In the NPRM published on October 22, 1997, the Secretary requested comments
on whether the proposed regulations would require transmission of information
that is being gathered by or is available from any other agency or authority of the
United States.

Based on the response to the NPRM and on its own review, the Department has
determined that the regulations in this document do not require transmission of
information that is being gathered by or is available from any other agency or
authority of the United States.

Electronic Access to This Document

Anyone may also view this document, as well as all other Department of
Education documents published in the Federal Register, in text or portable
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document format (pdf) on the World Wide Web at either of the following sites:
http://gcs.ed.gov/fedreg.htm
http://www.ed.gov/news.html

To use the pdf you must have the Adobe Acrobat Reader Program with Search,
which is available free at either of the previous sites. If you have questions
about using the pdf, call the U.S. Government Printing Office toll free at 1-888-
293-6498.

Anyone may also view these documents in text copy only on an electronic
bulletin board of the Department. Telephone: (202) 219-1511 or, toll free, 1-800-
222-4922. The documents are located under Option G—Files/Announcements,
Bulletins and Press Releases.

Note: The official version of this document is the document published in the
Federal Register.

List of Subjects:

34 CFR Part 300

Administrative practice and procedure, Education of individuals with disabilities,
Elementary and secondary education, Equal educational opportunity, Grant
programs— education, Privacy, Private Schools, Reporting and recordkeeping
requirements.

34 CFR Part 303

Education of individuals with disabilities, Grant programs— education, Infants
and children, Reporting and recordkeeping requirements.

Dated: March 4, 1999.
Richard W. Riley,
Secretary of Education.

(Catalog of Federal Domestic Assistance Number: 84.027 Assistance to States
for the Education of Children with Disabilities, and 84.181 Early Intervention
Program for Infants and Toddlers with Disabilities)

The Secretary amends Title 34 of the Code of Federal Regulations by revising
part 300 and amending part 303 as follows:

1. Part 300 is revised to read as follows:
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PART 300—ASSISTANCE TO STATES FOR THE
EDUCATION OF CHILDREN WITH DISABILITIES

Subpart A—General

Purposes, Applicability, and Regulations That Apply to This
Program

Sec.
300.1
300.2

Purposes.
Applicability of this part to State, local, and private agencies.

Definitions Used in This Part

300.3

300.4

300.5

300.6

300.7

300.8

300.9

300.10
300.11
300.12
300.13
300.14
300.15
300.16
300.17
300.18
300.19
300.20
300.21
300.22
300.23
300.24
300.25
300.26
300.27
300.28
300.29
300.30

Regulations that apply.

Act.

Assistive technology device.
Assistive technology service.

Child with a disability.

Consent.

Day; business day; school day.
Educational service agency.
Equipment.

Evaluation.

Free appropriate public education.
Include.

Individualized education program.
Individualized education program team.
Individualized family service plan.
Local educational agency.

Native language.

Parent.

Personally identifiable.

Public agency.

Quialified personnel.

Related services.

Secondary school.

Special education.

State.

Supplementary aids and services.
Transition services.

Definitions in EDGAR.
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Subpart B—State and Local Eligibility

State Eligibility—General

300.110 Condition of assistance.

300.111 Exception for prior State policies and procedures on file with the
Secretary.

300.112 Amendments to State policies and procedures.

300.113 Approval by the Secretary.

300.114—300.120 [Reserved]

State Eligibility—Specific Conditions

300.121 Free appropriate public education (FAPE).

300.122 Exception to FAPE for certain ages.

300.123 Full educational opportunity goal (FEOG).

300.124 FEOG—timetable.

300.125 Child find.

300.126 Procedures for evaluation and determination of eligibility.
300.127 Confidentiality of personally identifiable information.
300.128 Individualized education programs.

300.129 Procedural safeguards.

300.130 Least restrictive environment.

300.131 [Reserved]

300.132 Transition of children from Part C to preschool programs.
300.133 Children in private schools.

300.134 [Reserved]

300.135 Comprehensive system of personnel development.
300.136 Personnel standards.

300.137 Performance goals and indicators.

300.138 Participation in assessments.

300.139 Reports relating to assessments.

300.140 [Reserved]

300.141 SEA responsibility for general supervision.

300.142 Methods of ensuring services.

300.143 SEA implementation of procedural safeguards.
300.144 Hearings relating to LEA eligibility.

300.145 Recovery of funds for misclassified children.
300.146 Suspension and expulsion rates.

300.147 Additional information if SEA provides direct services.
300.148 Public participation.

300.149 [Reserved]

300.150 State advisory panel.

300.151 [Reserved]

300.152 Prohibition against commingling.

300.153 State-level nonsupplanting.

300.154 Maintenance of State financial support.

300.155 Policies and procedures for use of Part B funds.
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300.156 Annual description of use of Part B funds.

LEA and State Agency Eligibility—General

300.180 Condition of assistance.

300.181 Exception for prior LEA or State agency policies and procedures on file
with the SEA.

300.182 Amendments to LEA policies and procedures.

300.183 [Reserved]

300.184 Excess cost requirement.

300.185 Meeting the excess cost requirement.

300.186—300.189 [Reserved]

300.190 Joint establishment of eligibility.

300.191 [Reserved]

300.192 Requirements for establishing eligibility.

300.193 [Reserved]

300.194 State agency eligibility.

300.195 [Reserved]

300.196 Notification of LEA or State agency in case of ineligibility.

300.197 LEA and State agency compliance.

LEA and State Agency Eligibility—Specific Conditions

300.220 Consistency with State policies.

300.221 Implementation of CSPD.

300.222—300.229 [Reserved]

300.230 Use of amounts.

300.231 Maintenance of effort.

300.232 Exception to maintenance of effort.

300.233 Treatment of federal funds in certain fiscal years.
300.234 Schoolwide programs under title | of the ESEA.
300.235 Permissive use of funds.

300.236—300.239 [Reserved]

300.240 Information for SEA.

300.241 Treatment of charter schools and their students.
300.242 Public information.

300.243 [Reserved]

300.244 Coordinated services system.

School-Based Improvement Plan

300.245 School-based improvement plan.
300.246 Plan requirements.

300.247 Responsibilities of the LEA.
300.248 Limitation.

300.249 Additional requirements.
300.250 Extension of plan.
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Secretary of the Interior—Eligibility

300.260
300.261
300.262
300.263
300.264
300.265
300.266
300.267

Submission of information.
Public participation.

Use of Part B funds.

Plan for coordination of services.
Definitions.

Establishment of advisory board.
Annual report by advisory board.
Applicable regulations.

Public Participation

300.280
300.281
300.282
300.283
300.284

Public hearings before adopting State policies and procedures.
Notice.
Opportunity to participate; comment period.

Review of public comments before adopting policies and procedures.

Publication and availability of approved policies and procedures.

Subpart C—Services

Free Appropriate Public Education

300.300
300.301
300.302
300.303
300.304
300.305
300.306
300.307
300.308
300.309
300.310
300.311
300.312
300.313

Provision of FAPE.

FAPE—methods and payments.

Residential placement.

Proper functioning of hearing aids.

Full educational opportunity goal.

Program options.

Nonacademic services.

Physical education.

Assistive technology.

Extended school year services.

[Reserved]

FAPE requirements for students with disabilities in adult prisons.
Children with disabilities in public charter schools.
Children experiencing developmental delays.

Evaluations and Reevaluations

300.320
300.321

Initial evaluations.
Reevaluations.

300.322—300.324 [Reserved]

Individualized Education Programs

300.340
300.341
300.342

Definitions related to IEPs.
Responsibility of SEA and other public agencies for IEPs.
When IEPs must be in effect.
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300.343 IEP Meetings.

300.344 IEP team.

300.345 Parent participation.

300.346 Development, review, and revision of IEP.
300.347 Content of IEP.

300.348 Agency responsibilities for transition services.
300.349 Private school placements by public agencies.
300.350 IEPs—accountability.

Direct Services by the SEA

300.360 Use of LEA allocation for direct services.

300.361 Nature and location of services.

300.362—300.369 [Reserved]

300.370 Use of SEA allocations.

300.371 [Reserved]

300.372 Nonapplicability of requirements that prohibit commingling and
supplanting of funds.

Comprehensive System of Personnel Development (CSPD)

300.380 General CSPD requirements.

300.381 Adequate supply of qualified personnel.
300.382 Improvement strategies.
300.383—300.387 [Reserved]

Subpart D—Children in Private Schools

Children With Disabilities in Private Schools Placed or Referred
by Public Agencies
300.400 Applicability of §8300.400-300.402.

300.401 Responsibility of State educational agency.
300.402 Implementation by State educational agency.

Children With Disabilities Enrolled by Their Parents in Private
Schools When FAPE is at Issue

300.403 Placement of children by parents if FAPE is at issue.

Children With Disabilities Enrolled by Their Parents in Private
Schools

300.450 Definition of "private school children with disabilities."
300.451 Child find for private school children with disabilities.
300.452 Provision of services—basic requirement.

300.453 Expenditures.

300.454 Services determined.
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300.455 Services provided.

300.456 Location of services; transportation.

300.457 Complaints.

300.458 Separate classes prohibited.

300.459 Requirement that funds not benefit a private school.

300.460 Use of public school personnel.

300.461 Use of private school personnel.

300.462 Requirements concerning property, equipment, and supplies for the
benefit of private school children with disabilities.

Procedures for By-Pass

300.480 By-pass-general.

300.481 Provisions for services under a by-pass.
300.482 Notice of intent to implement a by-pass.
300.483 Request to show cause.

300.484 Show cause hearing.

300.485 Decision.

300.486 Filing requirements.

300.487 Judicial review.

Subpart E—Procedural Safeguards

Due Process Procedures for Parents and Children

300.500 General responsibility of public agencies; definitions.
300.501 Opportunity to examine records; parent participation in meetings.
300.502 Independent educational evaluation.

300.503 Prior notice by the public agency; content of notice.
300.504 Procedural safeguards notice.

300.505 Parental consent.

300.506 Mediation.

300.507 Impartial due process hearing; parent notice.
300.508 Impartial hearing officer.

300.509 Hearing rights.

300.510 Finality of decision; appeal; impartial review.
300.511 Timelines and convenience of hearings and reviews.
300.512 Civil action.

300.513 Attorneys' fees.

300.514 Child's status during proceedings.

300.515 Surrogate parents.

300.516 [Reserved]

300.517 Transfer of parental rights at age of majority.

Discipline Procedures

300.519 Change of placement for disciplinary removals.
300.520 Authority of school personnel.

C:\Program Files\Adobe\Acrobat 4.0\Acrobat\plug_ins\OpenAl\Transform\temp\Part B Regulations.doc



300.521
300.522
300.523
300.524
300.525
300.526
300.527

300.528
300.529

Authority of hearing officer.

Determination of setting.

Manifestation determination review.

Determination that behavior was not manifestation of disability.

Parent appeal.

Placement during appeals.

Protections for children not yet eligible for special education and related

services.

Expedited due process hearings.
Referral to and action by law enforcement and judicial authorities.

Procedures for Evaluation and Determination of Eligibility

300.530
300.531
300.532
300.533
300.534
300.535
300.536

General.

Initial evaluation.

Evaluation procedures.

Determination of needed evaluation data.
Determination of eligibility.

Procedures for determining eligibility and placement.
Reevaluation.

Additional Procedures for Evaluating Children With Specific
Learning Disabilities

300.540
300.541
300.542
300.543

Additional team members.

Criteria for determining the existence of a specific learning disability.
Observation.

Written report.

Least Restrictive Environment (LRE)

300.550
300.551
300.552
300.553
300.554
300.555
300.556

General LRE requirements.

Continuum of alternative placements.
Placements.

Nonacademic settings.

Children in public or private institutions.
Technical assistance and training activities.
Monitoring activities.

Confidentiality of Information

300.560
300.561
300.562
300.563
300.564
300.565
300.566
300.567

Definitions.

Notice to parents.

Access rights.

Record of access.

Records on more than one child.

List of types and locations of information.
Fees.

Amendment of records at parent's request.
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300.568 Opportunity for a hearing.

300.569 Result of hearing.

300.570 Hearing procedures.

300.571 Consent.

300.572 Safeguards.

300.573 Destruction of information.

300.574 Children's rights.

300.575 Enforcement.

300.576 Disciplinary information.

300.577 Department use of personally identifiable information.

Department Procedures

300.580 Determination by the Secretary that a State is eligible.

300.581 Notice and hearing before determining that a State is not eligible.

300.582 Hearing official or panel.

300.583 Hearing procedures.

300.584 Initial decision; final decision.

300.585 Filing requirements.

300.586 Judicial review.

300.587 Enforcement.

300.588 [Reserved]

300.589 Waiver of requirement regarding supplementing and not supplanting
with Part B funds.

Subpart F—State Administration
General

300.600 Responsibility for all educational programs.
300.601 Relation of Part B to other Federal programs.
300.602 State-level activities.

Use of Funds

300.620 Use of funds for State administration.

300.621 Allowable costs.

300.622 Subgrants to LEAs for capacity-building and improvement.
300.623 Amount required for subgrants to LEAS.

300.624 State discretion in awarding subgrants.

State Advisory Panel

300.650 Establishment of advisory panels.
300.651 Membership.

300.652 Advisory panel functions.
300.653 Advisory panel procedures.
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State Complaint Procedures

300.660 Adoption of State complaint procedures.
300.661 Minimum State complaint procedures.
300.662 Filing a complaint.

Subpart G—Allocation of Funds; Reports

Allocations

300.700 Special definition of the term "State.”

300.701 Grants to States.

300.702 Definition.

300.703 Allocations to States.

300.704—300.705 [Reserved]

300.706 Permanent formula.

300.707 Increase in funds.

300.708 Limitation.

300.709 Decrease in funds.

300.710 Allocation for State in which by-pass is implemented for private school
children with disabilities.

300.711 Subgrants to LEAs.

300.712 Allocations to LEAs.

300.713 Former Chapter 1 State agencies.

300.714 Reallocation of LEA funds.

300.715 Payments to the Secretary of the Interior for the education of Indian
children.

300.716 Payments for education and services for Indian children with disabilities
aged 3 through 5.

300.717 Outlying areas and freely associated States.

300.718 Outlying area—definition.

300.719 Limitation for freely associated States.

300.720 Special rule.

300.721 [Reserved]

300.722 Definition.

Reports

300.750 Annual report of children served—report requirement.

300.751 Annual report of children served—information required in the report.
300.752 Annual report of children served—certification.

300.753 Annual report of children served—criteria for counting children.
300.754 Annual report of children served other responsibilities of the SEA.
300.755 Disproportionality.

300.756 Acquisition of equipment; construction or alteration of facilities.

Appendix A to Part 300-Notice of Interpretation
Appendix B to Part 300-Index for IDEA—Part B Regulations
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Authority: 20 U.S.C. 1411-1420, unless otherwise noted.

Subpart A—General

Purposes, Applicability, and Regulations That Apply to This
Program

8300.1 Purposes.
The purposes of this part are—

(a) To ensure that all children with disabilities have available to them a free
appropriate public education that emphasizes special education and related
services designed to meet their unique needs and prepare them for employment
and independent living;

(b) To ensure that the rights of children with disabilities and their parents are
protected;

(c) To assist States, localities, educational service agencies, and Federal
agencies to provide for the education of all children with disabilities; and

(d) To assess and ensure the effectiveness of efforts to educate children with
disabilities.

(Authority: 20 U.S.C. 1400 note)

8300.2 Applicability of this part to State, local, and private agencies.

(a) States. This part applies to each State that receives payments under Part B
of the Act.

(b) Public agencies within the State. The provisions of this part—

(1) Apply to all political subdivisions of the State that are involved in the
education of children with disabilities, including -

(i) The State educational agency (SEA);

(i) Local educational agencies (LEASs), educational service
agencies (ESAs), and public charter schools that are not otherwise
included as LEAs or ESAs and are not a school of an LEA or ESA;

(i) Other State agencies and schools (such as Departments of
Mental Health and Welfare and State schools for children with
deafness or children with blindness); and (iv) State and local
juvenile and adult correctional facilities; and

(2) Are binding on each public agency in the State that provides special
education and related services to children with disabilities, regardless of
whether that agency is receiving funds under Part B.

(c) Private schools and facilities. Each public agency in the State is
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responsible for ensuring that the rights and protections under Part B of the Act
are given to children with disabilities—

(1) Referred to or placed in private schools and facilities by that public
agency; or

(2) Placed in private schools by their parents under the provisions of
§300.403(c).

(Authority: 20 U.S.C. 1412)

§300.3 Regulations that apply.
The following regulations apply to this program:

(2) 34 CFR part 76 (State-Administered Programs) except for §§76.125—76.137
and 76.650—76.662.

(b) 34 CFR part 77 (Definitions).

(c) 34 CFR part 79 (Intergovernmental Review of Department of Education
Programs and Activities).

(d) 34 CFR part 80 (Uniform Administrative Requirements for Grants and
Cooperative Agreements to State and Local Governments).

(e) 34 CFR part 81 (General Education Provisions Act— Enforcement).
(f) 34 CFR part 82 (New Restrictions on Lobbying).

(9) 34 CFR part 85 (Government-wide Debarment and Suspension
(Nonprocurement) and Government-wide Requirements for Drug-Free
Workplace (Grants)).

(h) The regulations in this part—34 CFR part 300 (Assistance for Education of
Children with Disabilities).

(Authority: 20 U.S.C. 1221e-3(a)(1))
Definitions Used In This Part

8300.4 Act.

As used in this part, Act means the Individuals with Disabilities Education Act
(IDEA), as amended.

(Authority: 20 U.S.C. 1400(a))

8300.5 Assistive technology device.

As used in this part, Assistive technology device means any item, piece of
equipment, or product system, whether acquired commercially off the shelf,
modified, or customized, that is used to increase, maintain, or improve the
functional capabilities of a child with a disability.

(Authority: 20 U.S.C. 1401(1))
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8300.6 Assistive technology service.

As used in this part, Assistive technology service means any service that
directly assists a child with a disability in the selection, acquisition, or use of an
assistive technology device.

The term includes—

(a) The evaluation of the needs of a child with a disability, including a functional
evaluation of the child in the child's customary environment;

(b) Purchasing, leasing, or otherwise providing for the acquisition of assistive
technology devices by children with disabilities;

(c) Selecting, designing, fitting, customizing, adapting, applying, maintaining,
repairing, or replacing assistive technology devices;

(d) Coordinating and using other therapies, interventions, or services with
assistive technology devices, such as those associated with existing education
and rehabilitation plans and programs;

(e) Training or technical assistance for a child with a disability or, if appropriate,
that child's family; and (f) Training or technical assistance for professionals
(including individuals providing education or rehabilitation services), employers,
or other individuals who provide services to, employ, or are otherwise
substantially involved in the major life functions of that child.

(Authority: 20 U.S.C. 1401(2))

8300.7 Child with a disability.
(@) General.

(1) As used in this part, the term child with a disability means a child
evaluated in accordance with 88300.530-300.536 as having mental
retardation, a hearing impairment including deafness, a speech or
language impairment, a visual impairment including blindness, serious
emotional disturbance (hereafter referred to as emotional disturbance), an
orthopedic impairment, autism, traumatic brain injury, an other health
impairment, a specific learning disability, deaf-blindness, or multiple
disabilities, and who, by reason thereof, needs special education and
related services.

(2) (i) Subject to paragraph (a)(2)(ii) of this section, if it is
determined, through an appropriate evaluation under §8300.530-
300.536, that a child has one of the disabilities identified in
paragraph (a)(1) of this section, but only needs a related service
and not special education, the child is not a child with a
disability under this part.

(i) If, consistent with §300.26(a)(2), the related service required
by the child is considered special education rather than a related
service under State standards, the child would be determined to
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be a child with a disability under paragraph (a)(1) of this
section.

(b) Children aged 3 through 9 experiencing developmental delays. The
term child with a disability for children aged 3 through 9 may, at the discretion
of the State and LEA and in accordance with 8300.313, include a child—

(1) Who is experiencing developmental delays, as defined by the State
and as measured by appropriate diagnostic instruments and procedures,
in one or more of the following areas: physical development, cognitive
development, communication development, social or emotional
development, or adaptive development; and

(2) Who, by reason thereof, needs special education and related services.

(c) Definitions of disability terms. The terms used in this definition are defined
as follows:

(2) (i) Autism means a developmental disability significantly affecting
verbal and nonverbal communication and social interaction,
generally evident before age 3, that adversely affects a child's
educational performance. Other characteristics often associated
with autism are engagement in repetitive activities and stereotyped
movements, resistance to environmental change or change in daily
routines, and unusual responses to sensory experiences. The term
does not apply if a child's educational performance is adversely
affected primarily because the child has an emotional disturbance,
as defined in paragraph (b)(4) of this section.

(i) A child who manifests the characteristics of “autism” after age 3
could be diagnosed as having “autism” if the criteria in paragraph
(c)(1)(i) of this section are satisfied.

(2) Deaf-blindness means concomitant hearing and visual impairments,
the combination of which causes such severe communication and other
developmental and educational needs that they cannot be accommodated
in special education programs solely for children with deafness or children
with blindness.

(3) Deafness means a hearing impairment that is so severe that the child
is impaired in processing linguistic information through hearing, with or
without amplification, that adversely affects a child's educational
performance.

(4) Emotional disturbance is defined as follows:

(i) The term means a condition exhibiting one or more of the
following characteristics over a long period of time and to a marked
degree that adversely affects a child's educational performance:

(A) An inability to learn that cannot be explained by
intellectual, sensory, or health factors.
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(B) An inability to build or maintain satisfactory interpersonal
relationships with peers and teachers.

(C) Inappropriate types of behavior or feelings under normal
circumstances.

(D) A general pervasive mood of unhappiness or
depression.

(E) A tendency to develop physical symptoms or fears
associated with personal or school problems.

(i) The term includes schizophrenia. The term does not apply to
children who are socially maladjusted, unless it is determined that
they have an emotional disturbance.

(5) Hearing impairment means an impairment in hearing, whether
permanent or fluctuating, that adversely affects a child's educational
performance but that is not included under the definition of deafness in
this section.

(6) Mental retardation means significantly subaverage general
intellectual functioning, existing concurrently with deficits in adaptive
behavior and manifested during the developmental period, that adversely
affects a child's educational performance.

(7) Multiple disabilities means concomitant impairments (such as

mental retardation-blindness, mental retardation-orthopedic impairment,
etc.), the combination of which causes such severe educational needs that
they cannot be accommodated in special education programs solely for
one of the impairments. The term does not include deaf-blindness.

(8) Orthopedic impairment means a severe orthopedic impairment that
adversely affects a child's educational performance. The term includes
impairments caused by congenital anomaly (e.g., clubfoot, absence of
some member, etc.), impairments caused by disease (e.g., poliomyelitis,
bone tuberculosis, etc.), and impairments from other causes (e.g.,
cerebral palsy, amputations, and fractures or burns that cause
contractures).

(9) Other health impairment means having limited strength, vitality or
alertness, including a heightened alertness to environmental stimuli, that
results in limited alertness with respect to the educational environment,
that—

(i) Is due to chronic or acute health problems such as asthma,
attention deficit disorder or attention deficit hyperactivity disorder,
diabetes, epilepsy, a heart condition, hemophilia, lead poisoning,
leukemia, nephritis, rheumatic fever, and sickle cell anemia; and

(i) Adversely affects a child's educational performance.
(10) Specific learning disability is defined as follows:
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(i) General. The term means a disorder in one or more of the
basic psychological processes involved in understanding or in using
language, spoken or written, that may manifest itself in an imperfect
ability to listen, think, speak, read, write, spell, or to do
mathematical calculations, including conditions such as perceptual
disabilities, brain injury, minimal brain dysfunction, dyslexia, and
developmental aphasia.

(i) Disorders not included. The term does not include learning
problems that are primarily the result of visual, hearing, or motor
disabilities, of mental retardation, of emotional disturbance, or of
environmental, cultural, or economic disadvantage.

(11) Speech or language impairment means a communication disorder,
such as stuttering, impaired articulation, a language impairment, or a voice
impairment, that adversely affects a child's educational performance.

(12) Traumatic brain injury means an acquired injury to the brain
caused by an external physical force, resulting in total or partial functional
disability or psychosocial impairment, or both, that adversely affects a
child's educational performance. The term applies to open or closed head
injuries resulting in impairments in one or more areas, such as cognition;
language; memory; attention; reasoning; abstract thinking; judgment;
problem-solving; sensory, perceptual, and motor abilities; psychosocial
behavior; physical functions; information processing; and speech. The
term does not apply to brain injuries that are congenital or degenerative,
or to brain injuries induced by birth trauma.

(13) Visual impairment including blindness means an impairment in
vision that, even with correction, adversely affects a child's educational
performance. The term includes both partial sight and blindness.

(Authority: 20 U.S.C. 1401(3)(A) and (B); 1401(26))

8300.8 Consent.

As used in this part, the term consent has the meaning given that term in
§300.500(b)(1).

(Authority: 20 U.S.C. 1415(a))

8300.9 Day; business day; school day.
As used in this part, the term—

(a) Day means calendar day unless otherwise indicated as business day or
school day;

(b) Business day means Monday through Friday, except for Federal and State
holidays (unless holidays are specifically included in the designation of business
day, as in 8300.403(d)(1)(ii)); and

(c) (1) School day means any day, including a partial day, that children are
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in attendance at school for instructional purposes.

(2) The term school day has the same meaning for all children in school,
including children with and without disabilities.

(Authority: 20 U.S.C. 1221e-3)

8300.10 Educational service agency.
As used in this part, the term educational service agency—
(a) Means a regional public multiservice agency—

(1) Authorized by State law to develop, manage, and provide services or
programs to LEAs; and

(2) Recognized as an administrative agency for purposes of the provision
of special education and related services provided within public
elementary and secondary schools of the State;

(b) Includes any other public institution or agency having administrative control
and direction over a public elementary or secondary school; and

(c) Includes entities that meet the definition of intermediate educational unit in
section 602(23) of IDEA as in effect prior to June 4, 1997.

(Authority: 20 U.S.C. 1401(4))

§300.11 Equipment.
As used in this part, the term equipment means—

(a) Machinery, utilities, and built-in equipment and any necessary enclosures or
structures to house the machinery, utilities, or equipment; and

(b) All other items necessary for the functioning of a particular facility as a facility
for the provision of educational services, including items such as instructional
equipment and necessary furniture; printed, published and audio- visual
instructional materials; telecommunications, sensory, and other technological
aids and devices; and books, periodicals, documents, and other related
materials.

(Authority: 20 U.S.C. 1401(6))

8300.12 Evaluation.

As used in this part, the term evaluation has the meaning given that term in
8300.500(b)(2).

(Authority: 20 U.S.C. 1415(a))

8300.13 Free appropriate public education.

As used in this part, the term free appropriate public education or FAPE
means special education and related services that—

(a) Are provided at public expense, under public supervision and direction, and
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without charge;
(b) Meet the standards of the SEA, including the requirements of this part;

(c) Include preschool, elementary school, or secondary school education in the
State; and

(d) Are provided in conformity with an individualized education program (IEP)
that meets the requirements of §8300.340-300.350.

(Authority: 20 U.S.C. 1401(8))

8300.14 Include.

As used in this part, the term include means that the items named are not all of
the possible items that are covered, whether like or unlike the ones named.

(Authority: 20 U.S.C. 1221e-3)

8300.15 Individualized education program.

As used in this part, the term individualized education program or IEP has the
meaning given the term in 8300.340(a).

(Authority: 20 U.S.C. 1401(11))

8300.16 Individualized education program team.

As used in this part, the term individualized education program team or IEP
team means a group of individuals described in 8300.344 that is responsible for
developing, reviewing, or revising an IEP for a child with a disability.

(Authority: 20 U.S.C. 1221e-3)

8300.17 Individualized family service plan.

As used in this part, the term individualized family service plan or IFSP has
the meaning given the term in 34 CFR 303.340(b).

(Authority: 20 U.S.C. 1401(12))

8300.18 Local educational agency.

(&) As used in this part, the term local educational agency means a public
board of education or other public authority legally constituted within a State for
either administrative control or direction of, or to perform a service function for,
public elementary or secondary schools in a city, county, township, school
district, or other political subdivision of a State, or for a combination of school
districts or counties as are recognized in a State as an administrative agency for
its public elementary or secondary schools.

(b) The term includes—
(1) An educational service agency, as defined in 8300.10;
(2) Any other public institution or agency having administrative control
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and direction of a public elementary or secondary school, including a
public charter school that is established as an LEA under State law; and

(3) An elementary or secondary school funded by the Bureau of Indian
Affairs, and not subject to the jurisdiction of any SEA other than the
Bureau of Indian Affairs, but only to the extent that the inclusion makes the
school eligible for programs for which specific eligibility is not provided to
the school in another provision of law and the school does not have a
student population that is smaller than the student population of the LEA
receiving assistance under this Act with the smallest student population.

(Authority: 20 U.S.C. 1401(15))

§300.19 Native language.

(&) As used in this part, the term native language, if used with reference to an
individual of limited English proficiency, means the following:

(1) The language normally used by that individual, or, in the case of a
child, the language normally used by the parents of the child, except as
provided in paragraph (a)(2) of this section.

(2) In all direct contact with a child (including evaluation of the child), the
language normally used by the child in the home or learning environment.

(b) For an individual with deafness or blindness, or for an individual with no
written language, the mode of communication is that normally used by the
individual (such as sign language, braille, or oral communication).

(Authority: 20 U.S.C. 1401(16))

§300.20 Parent.
(@) General. As used in this part, the term parent means—
(1) A natural or adoptive parent of a child;
(2) A guardian but not the State if the child is a ward of the State;

(3) A person acting in the place of a parent (such as a grandparent or
stepparent with whom the child lives, or a person who is legally
responsible for the child's welfare); or

(4) A surrogate parent who has been appointed in accordance with
8300.515.

(b) Foster parent. Unless State law prohibits a foster parent from acting as a
parent, a State may allow a foster parent to act as a parent under Part B of the
Act if—

(1) The natural parents' authority to make educational decisions on the
child's behalf has been extinguished under State law; and

(2) The foster parent—
(i) Has an ongoing, long-term parental relationship with the child;
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(i) 1s willing to make the educational decisions required of parents
under the Act; and

(iif) Has no interest that would conflict with the interests of the child.
(Authority: 20 U.S.C. 1401(19))

8300.21 Personally identifiable

As used in this part, the term personally identifiable has the meaning given that
term in 8300.500(b)(3).

(Authority: 20 U.S.C. 1415(a))

§300.22 Public agency.

As used in this part, the term public agency includes the SEA, LEASs, ESAs,
public charter schools that are not otherwise included as LEAs or ESAs and are
not a school of an LEA or ESA, and any other political subdivisions of the State
that are responsible for providing education to children with disabilities.

(Authority: 20 U.S.C. 1412(a)(1)(A), (a)(11))

8300.23 Qualified personnel.

As used in this part, the term qualified personnel means personnel who have
met SEA-approved or SEA-recognized certification, licensing, registration, or
other comparable requirements that apply to the area in which the individuals are
providing special education or related services.

(Authority: 20 U.S.C. 1221e-3)

8300.24 Related services.

(a) General. As used in this part, the term related services means
transportation and such developmental, corrective, and other supportive services
as are required to assist a child with a disability to benefit from special education,
and includes speech-language pathology and audiology services, psychological
services, physical and occupational therapy, recreation, including therapeutic
recreation, early identification and assessment of disabilities in children,
counseling services, including rehabilitation counseling, orientation and mobility
services, and medical services for diagnostic or evaluation purposes. The term
also includes school health services, social work services in schools, and parent
counseling and training.

(b) Individual terms defined. The terms used in this definition are defined as
follows:

(1) Audiology includes—
(i) Identification of children with hearing loss;

(i) Determination of the range, nature, and degree of hearing loss,
including referral for medical or other professional attention for the
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habilitation of hearing;

(iif) Provision of habilitative activities, such as language habilitation,
auditory training, speech reading (lip-reading), hearing evaluation,
and speech conservation;

(iv) Creation and administration of programs for prevention of
hearing loss;

(v) Counseling and guidance of children, parents, and teachers
regarding hearing loss; and

(vi) Determination of children's needs for group and individual
amplification, selecting and fitting an appropriate aid, and
evaluating the effectiveness of amplification.

(2) Counseling services means services provided by qualified social

workers, psychologists, guidance counselors, or other qualified personnel.

(3) Early identification and assessment of disabilities in children
means the implementation of a formal plan for identifying a disability as

early as possible in a child's life.

(4) Medical services means services provided by a licensed physician
to determine a child's medically related disability that results in the child's

need for special education and related services.
(5) Occupational therapy—

() Means services provided by a qualified occupational therapist;
and

(i) includes—

(A) Improving, developing or restoring functions impaired or
lost through illness, injury, or deprivation;

(B) Improving ability to perform tasks for independent
functioning if functions are impaired or lost; and

(C) Preventing, through early intervention, initial or further
impairment or loss of function.

(6) Orientation and mobility services—

(i) Means services provided to blind or visually impaired students
by qualified personnel to enable those students to attain systematic
orientation to and safe movement within their environments in
school, home, and community; and

(i) Includes teaching students the following, as appropriate:

(A) Spatial and environmental concepts and use of
information received by the senses (such as sound,
temperature and vibrations) to establish, maintain, or regain
orientation and line of travel (e.g., using sound at a traffic
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light to cross the street);

(B) To use the long cane to supplement visual travel skills
or as a tool for safely negotiating the environment for
students with no available travel vision;

(C) To understand and use remaining vision and distance
low vision aids; and

(D) Other concepts, techniques, and tools.
(7) Parent counseling and training means—

(i) Assisting parents in understanding the special needs of their
child;

(i) Providing parents with information about child development;
and

(i) Helping parents to acquire the necessary skills that will allow
them to support the implementation of their child's IEP or IFSP.

(8) Physical therapy means services provided by a qualified physical
therapist.

(9) Psychological services includes—

(i) Administering psychological and educational tests, and other
assessment procedures;

(ii) Interpreting assessment results;

(i) Obtaining, integrating, and interpreting information about child
behavior and conditions relating to learning;

(iv) Consulting with other staff members in planning school
programs to meet the special needs of children as indicated by
psychological tests, interviews, and behavioral evaluations;

(v) Planning and managing a program of psychological services,
including psychological counseling for children and parents; and

(vi) Assisting in developing positive behavioral intervention
strategies.

(10) Recreation includes—
(i) Assessment of leisure function;
(i) Therapeutic recreation services;
(i) Recreation programs in schools and community agencies; and
(iv) Leisure education.

(11) Rehabilitation counseling services means services provided by
gualified personnel in individual or group sessions that focus specifically
on career development, employment preparation, achieving
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independence, and integration in the workplace and community of a
student with a disability. The term also includes vocational rehabilitation
services provided to a student with disabilities by vocational rehabilitation
programs funded under the Rehabilitation Act of 1973, as amended.

(12) School health services means services provided by a qualified
school nurse or other qualified person.

(13) Social work services in schools includes—

(i) Preparing a social or developmental history on a child with a
disability;

(i) Group and individual counseling with the child and family;

(i) Working in partnership with parents and others on those
problems in a child's living situation (home, school, and community)
that affect the child's adjustment in school,

(iv) Mobilizing school and community resources to enable the child
to learn as effectively as possible in his or her educational program;
and

(v) Assisting in developing positive behavioral intervention
strategies.

(14) Speech-language pathology services includes—
(i) Identification of children with speech or language impairments;

(i) Diagnosis and appraisal of specific speech or language
impairments;

(i) Referral for medical or other professional attention necessary
for the habilitation of speech or language impairments;

(iv) Provision of speech and language services for the habilitation
or prevention of communicative impairments; and

(v) Counseling and guidance of parents, children, and teachers
regarding speech and language impairments.

(15) Transportation includes—
(i) Travel to and from school and between schools;
(i) Travel in and around school buildings; and

(i) Specialized equipment (such as special or adapted buses, lifts,
and ramps), if required to provide special transportation for a child
with a disability.

(Authority: 20 U.S.C. 1401(22))

§300.25 Secondary school.
As used in this part, the term secondary school means a nonprofit institutional
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day or residential school that provides secondary education, as determined
under State law, except that it does not include any education beyond grade 12.

(Authority: 20 U.S.C. 1401(23))

§300.26 Special education.
(a) General.

(1) As used in this part, the term special education means specially
designed instruction, at no cost to the parents, to meet the unique needs
of a child with a disability, including—

(i) Instruction conducted in the classroom, in the home, in hospitals
and institutions, and in other settings; and

(i) Instruction in physical education.

(2) The term includes each of the following, if it meets the requirements of
paragraph (a)(1) of this section:

(i) Speech-language pathology services, or any other related
service, if the service is considered special education rather than a
related service under State standards;

(i) Travel training; and
(iif) Vocational education.

(b) Individual terms defined. The terms in this definition are defined as
follows:

(1) At no cost means that all specially-designed instruction is provided
without charge, but does not preclude incidental fees that are normally
charged to nondisabled students or their parents as a part of the regular
education program.

(2) Physical education—
(i) Means the development of—
(A) Physical and motor fitness;
(B) Fundamental motor skills and patterns; and

(C) Skills in aquatics, dance, and individual and group
games and sports (including intramural and lifetime sports);
and

(i) Includes special physical education, adapted physical
education, movement education, and motor development.

(3) Specially-designed instruction means adapting, as appropriate to
the needs of an eligible child under this part, the content, methodology, or
delivery of instruction—

(i) To address the unigue needs of the child that result from the
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child's disability; and

(i) To ensure access of the child to the general curriculum, so that
he or she can meet the educational standards within the jurisdiction
of the public agency that apply to all children.

(4) Travel training means providing instruction, as appropriate, to
children with significant cognitive disabilities, and any other children with
disabilities who require this instruction, to enable them to—

(i) Develop an awareness of the environment in which they live;
and

(i) Learn the skills necessary to move effectively and safely from
place to place within that environment (e.g., in school, in the home,
at work, and in the community).

(5) Vocational education means organized educational programs that
are directly related to the preparation of individuals for paid or unpaid
employment, or for additional preparation for a career requiring other than
a baccalaureate or advanced degree.

(Authority: 20 U.S.C. 1401(25))

§300.27 State.

As used in this part, the term State means each of the 50 States, the District of
Columbia, the Commonwealth of Puerto Rico, and each of the outlying areas.

(Authority: 20 U.S.C. 1401(27))

8300.28 Supplementary aids and services.

As used in this part, the term supplementary aids and services means, aids,
services, and other supports that are provided in regular education classes or
other education-related settings to enable children with disabilities to be
educated with nondisabled children to the maximum extent appropriate in
accordance with 88300.550-300.556.

(Authority: 20 U.S.C. 1401(29))

8300.29 Transition services.

(&) As used in this part, transition services means a coordinated set of
activities for a student with a disability that—

(1) Is designed within an outcome-oriented process, that promotes
movement from school to post-school activities, including postsecondary
education, vocational training, integrated employment (including supported
employment), continuing and adult education, adult services, independent
living, or community participation;

(2) Is based on the individual student’s needs, taking into account the
student’s preferences and interests; and
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(3) Includes—
() Instruction;
(i) Related services;
(i) Community experiences;

(iv) The development of employment and other post-school adult
living objectives; and

(v) If appropriate, acquisition of daily living skills and functional
vocational evaluation.

(b) Transition services for students with disabilities may be special education, if
provided as specially designed instruction, or related services, if required to
assist a student with a disability to benefit from special education.

(Authority: 20 U.S.C. 1401(30))

8300.30 Definitions in EDGAR.
The following terms used in this part are defined in 34 CFR 77.1:
Application

Award

Contract

Department

EDGAR

Elementary school

Fiscal year

Grant

Nonprofit

Project

Secretary

Subgrant

State educational agency

(Authority: 20 U.S.C. 1221e-3(a)(1))

Subpart B—State and Local Eligibility

State Eligibility—General
8300.110 Condition of assistance.

(a) A State is eligible for assistance under Part B of the Act for a fiscal year if the
State demonstrates to the satisfaction of the Secretary that the State has in effect
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policies and procedures to ensure that it meets the conditions in §§300.121-
300.156.

(b) To meet the requirement of paragraph (a) of this section, the State must
have on file with the Secretary—

(1) The information specified in 88300.121-300.156 that the State uses to
implement the requirements of this part; and

(2) Copies of all applicable State statutes, regulations, and other State
documents that show the basis of that information.

(Authority: 20 U.S.C. 1412(a))

§8300.111 Exception for prior State policies and procedures on file with the
Secretary.

If a State has on file with the Secretary policies and procedures approved by the
Secretary that demonstrate that the State meets any requirement of 8300.110,
including any policies and procedures filed under Part B of the Act as in effect
before June 4, 1997, the Secretary considers the State to have met the
requirement for purposes of receiving a grant under Part B of the Act.

(Authority: 20 U.S.C. 1412(c)(1))

8300.112 Amendments to State policies and procedures.
(a) Modifications made by a State.

(1) Subject to paragraph (b) of this section, policies and procedures
submitted by a State in accordance with this subpart remain in effect until
the State submits to the Secretary the modifications that the State decides
are necessary.

(2) The provisions of this subpart apply to a modification to a State’s
policies and procedures in the same manner and to the same extent that
they apply to the State’s original policies and procedures.

(b) Modifications required by the Secretary. The Secretary may require a
State to modify its policies and procedures, but only to the extent necessary to
ensure the State’s compliance with this part, if—

(1) After June 4, 1997, the provisions of the Act or the regulations in this
part are amended,;

(2) There is a new interpretation of this Act or regulations by a Federal
court or a State's highest court; or

(3) There is an official finding of noncompliance with Federal law or
regulations.

(Authority: 20 U.S.C. 1412(c)(2) and (3))

8300.113 Approval by the Secretary.
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(a) General. If the Secretary determines that a State is eligible to receive a
grant under Part B of the Act, the Secretary notifies the State of that
determination.

(b) Notice and hearing before determining a State is not eligible. The
Secretary does not make a final determination that a State is not eligible to
receive a grant under Part B of the Act until after providing the State reasonable
notice and an opportunity for a hearing in accordance with the procedures in
§8300.581-300.586.

(Authority: 20 U.S.C. 1412(d))

§8300.114—300.120 [Reserved]
State Eligibility—Specific Conditions
8300.121 Free appropriate public education (FAPE).

(@) General. Each State must have on file with the Secretary information that
shows that, subject to 8300.122, the State has in effect a policy that ensures that
all children with disabilities aged 3 through 21 residing in the State have the right
to FAPE, including children with disabilities who have been suspended or
expelled from school.

(b) Required information. The information described in paragraph (a) of this
section must—

(1) Include a copy of each State statute, court order, State Attorney
General opinion, and other State documents that show the source of the
State’s policy relating to FAPE; and

(2) Show that the policy—
() (A) Applies to all public agencies in the State; and

(B) Is consistent with the requirements of §8300.300-
300.313; and

(i) Applies to all children with disabilities, including children who
have been suspended or expelled from school.

(c) FAPE for children beginning at age 3.
(1) Each State shall ensure that—

(i) The obligation to make FAPE available to each eligible child
residing in the State begins no later than the child's third birthday;
and

(i) An IEP or an IFSP is in effect for the child by that date, in
accordance with 8300.342(c).

(2) If a child's third birthday occurs during the summer, the child's IEP
team shall determine the date when services under the IEP or IFSP will
begin.
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(d) FAPE for children suspended or expelled from school.

(1) A public agency need not provide services during periods of removal
under 8300.520(a)(1) to a child with a disability who has been removed
from his or her current placement for 10 school days or less in that school
year, if services are not provided to a child without disabilities who has
been similarly removed.

(2) In the case of a child with a disability who has been removed from his
or her current placement for more than 10 school days in that school year,
the public agency, for the remainder of the removals, must—

(i) Provide services to the extent necessary to enable the child to
appropriately progress in the general curriculum and appropriately
advance toward achieving the goals set out in the child’s IEP, if the
removal is—

(A) Under the school personnel’s authority to remove for not
more than 10 consecutive school days as long as that
removal does not constitute a change of placement under
§300.519(b) (8§300.520((a)(1)); or

(B) For behavior that is not a manifestation of the child’s
disability, consistent with 8300.524; and

(ii) Provide services consistent with §300.522, regarding
determination of the appropriate interim alternative educational
setting, if the removal is—

(A) For drug or weapons offenses under 8300.520(a)(2); or

(B) Based on a hearing officer determination that
maintaining the current placement of the child is
substantially likely to result in injury to the child or to others if
he or she remains in the current placement, consistent with
§300.521.

3) (i) School personnel, in consultation with the child’s special
education teacher, determine the extent to which services are
necessary to enable the child to appropriately progress in the
general curriculum and appropriately advance toward achieving the
goals set out in the child’s IEP if the child is removed under the
authority of school personnel to remove for not more than 10
consecutive school days as long as that removal does not
constitute a change of placement under 8300.519 (8300.520(a)(1)).

(i) The child’s IEP team determines the extent to which services
are necessary to enable the child to appropriately progress in the
general curriculum and appropriately advance toward achieving the
goals set out in the child’s IEP if the child is removed because of
behavior that has been determined not to be a manifestation of the
child’s disability, consistent with §300.524.
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(e) Children advancing from grade to grade.

(1) Each State shall ensure that FAPE is available to any individual child
with a disability who needs special education and related services, even
though the child is advancing from grade to grade.

(2) The determination that a child described in paragraph (a)(1) of this
section is eligible under this part, must be made on an individual basis by
the group responsible within the child's LEA for making those
determinations.

(Authority: 20 U.S.C. 1412(a)(1))

§300.122 Exception to FAPE for certain ages.

(a) General. The obligation to make FAPE available to all children with
disabilities does not apply with respect to the following:

(1) Children aged 3, 4, 5, 18, 19, 20, or 21 in a State to the extent that its
application to those children would be inconsistent with State law or
practice, or the order of any court, respecting the provision of public
education to children in one or more of those age groups.

(2) (i) Students aged 18 through 21 to the extent that State law does
not require that special education and related services under Part B
of the Act be provided to students with disabilities who, in the last
educational placement prior to their incarceration in an adult
correctional facility—

(A) Were not actually identified as being a child with a
disability under 8300.7; and

(B) Did not have an IEP under Part B of the Act.

(i) The exception in paragraph (a)(2)(i) of this section does not
apply to students with disabilities, aged 18 through 21, who—

(A) Had been identified as a child with disability and had
received services in accordance with an IEP, but who left
school prior to their incarceration; or

(B) Did not have an IEP in their last educational setting, but
who had actually been identified as a "child with a disability"
under 8300.7.

3) (i) Students with disabilities who have graduated from high school
with a regular high school diploma.

(i) The exception in paragraph (a)(3)(i) of this section does not
apply to students who have graduated but have not been awarded
a regular high school diploma.

(i) Graduation from high school with a regular diploma constitutes
a change in placement, requiring written prior notice in accordance
with §300.503.
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(b) Documents relating to exceptions. The State must have on file with the
Secretary—

(2) (i) Information that describes in detail the extent to which the
exception in paragraph (a)(1) of this section applies to the State;
and

(i) A copy of each State law, court order, and other documents that
provide a basis for the exception; and

(2) With respect to paragraph (a)(2) of this section, a copy of the State
law that excludes from services under Part B of the Act certain students
who are incarcerated in an adult correctional facility.

(Authority: 20 U.S.C. 1412(a)(1)(B))

8300.123 Full educational opportunity goal(FEOG).

The State must have on file with the Secretary detailed policies and procedures
through which the State has established a goal of providing full educational
opportunity to all children with disabilities aged birth through 21.

(Authority: 20 U.S.C. 1412(a)(2))

8300.124 FEOG—timetable.

The State must have on file with the Secretary a detailed timetable for
accomplishing the goal of providing full educational opportunity for all children
with disabilities.

(Authority: 20 U.S.C. 1412(a)(2))

§300.125 Child find.
(a) General requirement.
(1) The State must have in effect policies and procedures to ensure that—

(i) All children with disabilities residing in the State, including
children with disabilities attending private schools, regardless of the
severity of their disability, and who are in need of special education
and related services, are identified, located, and evaluated; and

(i) A practical method is developed and implemented to determine
which children are currently receiving needed special education
and related services.

(2) The requirements of paragraph (a)(1) of this section apply to—

(i) Highly mobile children with disabilities (such as migrant and
homeless children); and

(i) Children who are suspected of being a child with a disability
under 8300.7 and in need of special education, even though they
are advancing from grade to grade.
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(b) Documents relating to child find. The State must have on file with the
Secretary the policies and procedures described in paragraph (a) of this section,
including—

(1) The name of the State agency (if other than the SEA) responsible for
coordinating the planning and implementation of the policies and
procedures under paragraph (a) of this section;

(2) The name of each agency that participates in the planning and
implementation of the child find activities and a description of the nature
and extent of its participation;

(3) A description of how the policies and procedures under paragraph (a)
of this section will be monitored to ensure that the SEA obtains—

(i) The number of children with disabilities within each disability
category that have been identified, located, and evaluated; and

(i) Information adequate to evaluate the effectiveness of those
policies and procedures; and

(4) A description of the method the State uses to determine which
children are currently receiving special education and related services.

(c) Child find for children from birth through age 2 when the SEA and lead
agency for the Part C program are different.

(1) In States where the SEA and the State's lead agency for the Part C
program are different and the Part C lead agency will be participating in
the child find activities described in paragraph (a) of this section, a
description of the nature and extent of the Part C lead agency's
participation must be included under paragraph (b)(2) of this section.

(2) With the SEA's agreement, the Part C lead agency's participation may
include the actual implementation of child find activities for infants and
toddlers with disabilities.

(3) The use of an interagency agreement or other mechanism for
providing for the Part C lead agency's participation does not alter or
diminish the responsibility of the SEA to ensure compliance with the
requirements of this section.

(d) Construction. Nothing in the Act requires that children be classified by their
disability so long as each child who has a disability listed in §8300.7 and who, by
reason of that disability, needs special education and related services is
regarded as a child with a disability under Part B of the Act.

(e) Confidentiality of child find data. The collection and use of data to meet the
requirements of this section are subject to the confidentiality requirements of
§8300.560-300.577.

(Authority: 20 U.S.C. 1412 (a)(3)(A) and (B))
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8300.126 Procedures for evaluation and determination of eligibility.

The State must have on file with the Secretary policies and procedures that
ensure that the requirements of 88300.530- 300.536 are met.

(Authority: 20 U.S.C. 1412(a)(6)(B), (7))

8300.127 Confidentiality of personally identifiable information.

(a) The State must have on file in detail the policies and procedures that the
State has undertaken to ensure protection of the confidentiality of any personally
identifiable information, collected, used, or maintained under Part B of the Act.

(b) The Secretary uses the criteria in 88300.560-300.576 to evaluate the policies
and procedures of the State under paragraph (a) of this section.

(Authority: 20 U.S.C. 1412(a)(8))

§300.128 Individualized education programs.

(a) General. The State must have on file with the Secretary information that
shows that an IEP, or an IFSP that meets the requirements of section 636(d) of
the Act, is developed, reviewed, and revised for each child with a disability in
accordance with 88300.340-300.350.

(b) Required information. The information described in paragraph (a) of this
section must include—

(1) A copy of each State statute, policy, and standard that regulates the
manner in which IEPs are developed, implemented, reviewed, and
revised; and

(2) The procedures that the SEA follows in monitoring and evaluating
those IEPs or IFSPs.

(Authority: 20 U.S.C. 1412(a)(4))

8300.129 Procedural safeguards.

(a) The State must have on file with the Secretary procedural safeguards that
ensure that the requirements of 88300.500-300.529 are met.

(b) Children with disabilities and their parents must be afforded the procedural
safeguards identified in paragraph (a) of this section.

(Authority: 20 U.S.C. 1412(a)(6)(A))

8300.130 Least restrictive environment.

(@) General. The State must have on file with the Secretary procedures that
ensure that the requirements of §8300.550-300.556 are met, including the
provision in 8300.551 requiring a continuum of alternative placements to
meet the unique needs of each child with a disability.

(b)
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(b) Additional requirement.

(1) If the State uses a funding mechanism by which the State distributes
State funds on the basis of the type of setting where a child is served, the
funding mechanism may not result in placements that violate the
requirements of paragraph (a) of this section.

(2) If the State does not have policies and procedures to ensure
compliance with paragraph (b)(1) of this section, the State must provide
the Secretary an assurance that the State will revise the funding
mechanism as soon as feasible to ensure that the mechanism does not
result in placements that violate that paragraph.

(Authority: 20 U.S.C. 1412(a)(5))
§300.131 [Reserved]

8300.132 Transition of children from Part C to preschool programs.

The State must have on file with the Secretary policies and procedures to ensure
that—

(a) Children participating in early-intervention programs assisted under Part C of
the Act, and who will participate in preschool programs assisted under Part B of
the Act, experience a smooth and effective transition to those preschool
programs in a manner consistent with section 637(a)(8) of the Act;

(b) By the third birthday of a child described in paragraph (a) of this section, an
IEP or, if consistent with 8300.342(c) and section 636(d) of the Act, an IFSP, has
been developed and is being implemented for the child consistent with
§300.121(c); and

(c) Each LEA will participate in transition planning conferences arranged by the
designated lead agency under section 637(a)(8) of the Act.

(Authority: 20 U.S.C. 1412(a)(9))

§300.133 Children in private schools.

The State must have on file with the Secretary policies and procedures that
ensure that the requirements of §8300.400-300.403 and §88300.450-300.462 are
met.

(Authority: 20 U.S.C. 1413(a)(4))
§300.134 [Reserved]

8300.135 Comprehensive system of personnel development.

(@) General. The State must have in effect, consistent with the purposes of this
part and with section 635(a)(8) of the Act, a comprehensive system of personnel
development that—

(1) Is designed to ensure an adequate supply of qualified special
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education, regular education, and related services personnel; and

(2) Meets the requirements for a State improvement plan relating to
personnel development in section 653(b)(2)(B) and (c)(3)(D) of the Act.

(b) Information. The State must have on file with the Secretary information that
shows that the requirements of paragraph (a) of this section are met.

(Authority: 20 U.S.C. 1412(a)(14))

8300.136 Personnel standards.
(a) Definitions. As used in this part—

(1) Appropriate professional requirements in the State means entry
level requirements that—

(i) Are based on the highest requirements in the State applicable to
the profession or discipline in which a person is providing special
education or related services; and

(i) Establish suitable qualifications for personnel providing special
education and related services under Part B of the Act to children
with disabilities who are served by State, local, and private
agencies (see 8300.2);

(2) Highest requirements in the State applicable to a specific
profession or discipline means the highest entry-level academic degree
needed for any State-approved or -recognized certification, licensing,
registration, or other comparable requirements that apply to that
profession or discipline;

(3) Profession or discipline means a specific occupational category
that—

(i) Provides special education and related services to children with
disabilities under Part B of the Act;

(i) Has been established or designated by the State;

(i) Has a required scope of responsibility and degree of

supervision; and

(iv) Is not limited to traditional occupational categories; and
(4) State-approved or -recognized certification, licensing,
registration, or other comparable requirements means the
requirements that a State legislature either has enacted or has authorized
a State agency to promulgate through rules to establish the entry-level

standards for employment in a specific profession or discipline in that
State.

(b) Policies and procedures.

(2) () The State must have on file with the Secretary policies and
procedures relating to the establishment and maintenance of
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standards to ensure that personnel necessary to carry out the
purposes of this part are appropriately and adequately prepared
and trained.

(i) The policies and procedures required in paragraph (b)(1)(i) of
this section must provide for the establishment and maintenance of
standards that are consistent with any State- approved or -
recognized certification, licensing, registration, or other comparable
requirements that apply to the profession or discipline in which a
person is providing special education or related services.

(2) Each State may—

(i) Determine the specific occupational categories required to
provide special education and related services within the State; and

(i) Revise or expand those categories as needed.

(3) Nothing in this part requires a State to establish a specified training
standard (e.g., a masters degree) for personnel who provide special
education and related services under Part B of the Act.

(4) A State with only one entry-level academic degree for employment of
personnel in a specific profession or discipline may modify that standard
as necessary to ensure the provision of FAPE to all children with
disabilities in the State without violating the requirements of this section.

(c) Steps for retraining or hiring personnel. To the extent that a State's
standards for a profession or discipline, including standards for temporary or
emergency certification, are not based on the highest requirements in the State
applicable to a specific profession or discipline, the State must provide the steps
the State is taking and the procedures for notifying public agencies and
personnel of those steps and the timelines it has established for the retraining or
hiring of personnel to meet appropriate professional requirements in the State.

(d) Status of personnel standards in the State.

(1) In meeting the requirements in paragraphs (b) and (c) of this section,
a determination must be made about the status of personnel standards in
the State. That determination must be based on current information that
accurately describes, for each profession or discipline in which personnel
are providing special education or related services, whether the applicable
standards are consistent with the highest requirements in the State for that
profession or discipline.

(2) The information required in paragraph (d)(1) of this section must be on
file in the SEA and available to the public.

(e) Applicability of State statutes and agency rules. In identifying the highest
requirements in the State for purposes of this section, the requirements of all
State statutes and the rules of all State agencies applicable to serving children
with disabilities must be considered.
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(f) Use of paraprofessionals and assistants. A State may allow
paraprofessionals and assistants who are appropriately trained and supervised,
in accordance with State law, regulations, or written policy, in meeting the
requirements of this part to be used to assist in the provision of special
education and related services to children with disabilities under Part B of the
Act.

(g) Policy to address shortage of personnel.

(1) Inimplementing this section, a State may adopt a policy that includes
a requirement that LEAs in the State make an ongoing good faith effort to
recruit and hire appropriately and adequately trained personnel to provide
special education and related services to children with disabilities,
including, in a geographic area of the State where there is a shortage of
personnel that meet these qualifications, the most qualified individuals
available who are making satisfactory progress toward completing
applicable course work necessary to meet the standards described in
paragraph (b)(2) of this section, consistent with State law and the steps
described in paragraph (c) of this section, within three years.

(2) If a State has reached its established date under paragraph (c) of this
section, the State may still exercise the option under paragraph (g)(1) of
this section for training or hiring all personnel in a specific profession or
discipline to meet appropriate professional requirements in the State.

3) () Each State must have a mechanism for serving children with
disabilities if instructional needs exceed available personnel who
meet appropriate professional requirements in the State for a
specific profession or discipline.

(i) A State that continues to experience shortages of qualified
personnel must address those shortages in its comprehensive
system of personnel development under 8300.135.

(Authority: 20 U.S.C. 1412(a)(15))

§300.137 Performance goals and indicators.

The State must have on file with the Secretary information to demonstrate that
the State—

(a) Has established goals for the performance of children with disabilities in the
State that -

(1) Will promote the purposes of this part, as stated in 8300.1; and

(2) Are consistent, to the maximum extent appropriate, with other goals
and standards for all children established by the State;

(b) Has established performance indicators that the State will use to assess
progress toward achieving those goals that, at a minimum, address the
performance of children with disabilities on assessments, drop-out rates, and
graduation rates;
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(c) Every two years, will report to the Secretary and the public on the progress of
the State, and of children with disabilities in the State, toward meeting the goals
established under paragraph (a) of this section; and

(d) Based on its assessment of that progress, will revise its State improvement
plan under subpart 1 of Part D of the Act as may be needed to improve its
performance, if the State receives assistance under that subpart.

(Authority: 20 U.S.C. 1412(a)(16))

§300.138 Participation in assessments.
The State must have on file with the Secretary information to demonstrate that—

(a) Children with disabilities are included in general State and district-wide
assessment programs, with appropriate accommodations and modifications in
administration, if necessary;,

(b) As appropriate, the State or LEA -

(1) Develops guidelines for the participation of children with disabilities in
alternate assessments for those children who cannot participate in State
and district-wide assessment programs;

(2) Develops alternate assessments in accordance with paragraph (b)(1)
of this section; and

(3) Beginning not later than, July 1, 2000, conducts the alternate
assessments described in paragraph (b)(2) of this section.

(Authority: 20 U.S.C. 1412(a)(17)(A))

8300.139 Reports relating to assessments.

(@) General. Inimplementing the requirements of 8300.138, the SEA shall
make available to the public, and report to the public with the same frequency
and in the same detail as it reports on the assessment of nondisabled children,
the following information:

(1) The number of children with disabilities participating—
(i) Inregular assessments; and
(i) In alternate assessments.

(2) The performance results of the children described in paragraph (a)(1)
of this section if doing so would be statistically sound and would not result
in the disclosure of performance results identifiable to individual
children—

(i) On regular assessments (beginning not later than July 1, 1998);
and

(i) On alternate assessments (not later than July 1, 2000).
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(b) Combined reports. Reports to the public under paragraph (a) of this section
must include—

(1) Aggregated data that include the performance of children with
disabilities together with all other children; and

(2) Disaggregated data on the performance of children with disabilities.

(c) Timeline for disaggregation of data. Data relating to the performance of
children described under paragraph (a)(2) of this section must be
disaggregated—

(1) For assessments conducted after July 1, 1998; and

(2) For assessments conducted before July 1, 1998, if the State is
required to disaggregate the data prior to July 1, 1998.

(Authority: 20 U.S.C. 612(a)(17)(B))
8300.140 [Reserved]

§300.141 SEA responsibility for general supervision.

(a) The State must have on file with the Secretary information that shows that
the requirements of 8300.600 are met.

(b) The information described under paragraph (a) of this section must include a
copy of each State statute, State regulation, signed agreement between
respective agency officials, and any other documents that show compliance with
that paragraph.

(Authority: 20 U.S.C. 1412(a)(11))

§300.142 Methods of ensuring services.

(a) Establishing responsibility for services. The Chief Executive Officer or
designee of that officer shall ensure that an interagency agreement or other
mechanism for interagency coordination is in effect between each
noneducational public agency described in paragraph (b) of this section and the
SEA, in order to ensure that all services described in paragraph (b)(1) of this
section that are needed to ensure FAPE are provided, including the provision of
these services during the pendency of any dispute under paragraph (a)(3) of this
section. The agreement or mechanism must include the following:

(1) Agency financial responsibility. An identification of, or a method for
defining, the financial responsibility of each agency for providing services
described in paragraph (b)(1) of this section to ensure FAPE to children
with disabilities. The financial responsibility of each noneducational public
agency described in paragraph (b) of this section, including the State
Medicaid agency and other public insurers of children with disabilities,
must precede the financial responsibility of the LEA (or the State agency
responsible for developing the child's IEP).

(2) Conditions and terms of reimbursement. The conditions, terms, and

C:\Program Files\Adobe\Acrobat 4.0\Acrobat\plug_ins\OpenAl\Transform\temp\Part B Regulations.doc
70



procedures under which an LEA must be reimbursed by other agencies.

(3) Interagency disputes. Procedures for resolving interagency disputes
(including procedures under which LEAs may initiate proceedings) under
the agreement or other mechanism to secure reimbursement from other
agencies or otherwise implement the provisions of the agreement or
mechanism.

(4) Coordination of services procedures. Policies and procedures for
agencies to determine and identify the interagency coordination
responsibilities of each agency to promote the coordination and timely and
appropriate delivery of services described in paragraph (b)(1) of this
section.

(b) Obligation of noneducational public agencies.

(1) General.

(i) If any public agency other than an educational agency is
otherwise obligated under Federal or State law, or assigned
responsibility under State policy or pursuant to paragraph (a) of this
section, to provide or pay for any services that are also considered
special education or related services (such as, but not limited to,
services described in 8300.5 relating to assistive technology
devices, 8300.6 relating to assistive technology services, 8300.24
relating to related services, 8300.28 relating to supplementary aids
and services, and 8300.29 relating to transition services) that are
necessary for ensuring FAPE to children with disabilities within the
State, the public agency shall fulfill that obligation or responsibility,
either directly or through contract or other arrangement.

(i) A noneducational public agency described in paragraph (b)(1)(i)
of this section may not disqualify an eligible service for Medicaid
reimbursement because that service is provided in a school
context.

(2) Reimbursement for services by noneducational public agency. If a
public agency other than an educational agency fails to provide or pay for
the special education and related services described in paragraph (b)(1) of
this section, the LEA (or State agency responsible for developing the
child's IEP) shall provide or pay for these services to the child in a timely
manner. The LEA or State agency may then claim reimbursement for the
services from the noneducational public agency that failed to provide or
pay for these services and that agency shall reimburse the LEA or State
agency in accordance with the terms of the interagency agreement or
other mechanism described in paragraph (a)(1) of this section, and the
agreement described in paragraph (a)(2) of this section.

(c) Special rule. The requirements of paragraph (a) of this section may be met
through—

(1) State statute or regulation;
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(2) Signed agreements between respective agency officials that clearly
identify the responsibilities of each agency relating to the provision of
services; or

(3) Other appropriate written methods as determined by the Chief
Executive Officer of the State or designee of that officer.

(d) Information. The State must have on file with the Secretary information to
demonstrate that the requirements of paragraphs (a) through (c) of this section
are met.

(e) Children with disabilities who are covered by public insurance.

(1) A public agency may use the Medicaid or other public insurance
benefits programs in which a child participates to provide or pay for
services required under this part, as permitted under the public insurance
program, except as provided in paragraph (e)(2) of this section.

(2) With regard to services required to provide FAPE to an eligible child
under this part, the public agency—

(i) May not require parents to sign up for or enroll in public
insurance programs in order for their child to receive FAPE under
Part B of the Act;

(i) May not require parents to incur an out-of-pocket expense such
as the payment of a deductible or co-pay amount incurred in filing a
claim for services provided pursuant to this part, but pursuant to
paragraph (g)(2) of this section, may pay the cost that the parent
otherwise would be required to pay; and

(i) May not use a child’s benefits under a public insurance
program if that use would—

(A) Decrease available lifetime coverage or any other
insured benefit;

(B) Result in the family paying for services that would
otherwise be covered by the public insurance program and
that are required for the child outside of the time the child is
in school,

(C) Increase premiums or lead to the discontinuation of
insurance; or

(D) Risk loss of eligibility for home and community-based
waivers, based on aggregate health-related expenditures.

(f) Children with disabilities who are covered by private insurance.

(1) With regard to services required to provide FAPE to an eligible child
under this part, a public agency may access a parent's private insurance
proceeds only if the parent provides informed consent consistent with
§300.500(b)(1).
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(2) Each time the public agency proposes to access the parent's private
insurance proceeds, it must—

(i) Obtain parent consent in accordance with paragraph (f)(1) of
this section; and

(i) Inform the parents that their refusal to permit the public agency
to access their private insurance does not relieve the public
agency of its responsibility to ensure that all required services are
provided at no cost to the parents.

(g) Use of Part B funds.

(1) If a public agency is unable to obtain parental consent to use the
parent's private insurance, or public insurance when the parent would
incur a cost for a specified service required under this part, to ensure
FAPE the public agency may use its Part B funds to pay for the service.

(2) To avoid financial cost to parents who otherwise would consent to use
private insurance, or public insurance if the parent would incur a cost, the
public agency may use its Part B funds to pay the cost the parents
otherwise would have to pay to use the parent's insurance (e.g., the
deductible or co-pay amounts).

(h) Proceeds from public or private insurance.

(1) Proceeds from public or private insurance will not be treated as
program income for purposes of 34 CFR 80.25.

(2) If a public agency spends reimbursements from Federal funds (e.qg.,
Medicaid) for services under this part, those funds will not be considered
"State or local" funds for purposes of the maintenance of effort provisions
in 88300.154 and 300.231.

(i) Construction. Nothing in this part should be construed to alter the
requirements imposed on a State Medicaid agency, or any other agency
administering a public insurance program by Federal statute, regulations or
policy under title XIX, or title XXI of the Social Security Act, or any other public
insurance program.

(Authority: 20 U.S.C. 1412(a)(12)(A), (B), and (C); 1401(8))

§300.143 SEA implementation of procedural safeguards.

The State must have on file with the Secretary the procedures that the SEA (and
any agency assigned responsibility pursuant to 8300.600(d)) follows to inform
each public agency of its responsibility for ensuring effective implementation of
procedural safeguards for the children with disabilities served by that public
agency.

(Authority: 20 U.S.C. 1412(a)(11); 1415(a))
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8300.144 Hearings relating to LEA eligibility.

The State must have on file with the Secretary procedures to ensure that the
SEA does not make any final determination that an LEA is not eligible for

assistance under Part B of the Act without first giving the LEA reasonable notice

and an opportunity for a hearing under 34 CFR 76.401(d).
(Authority: 20 U.S.C. 1412(a)(13))

8300.145 Recovery of funds for misclassified children.

The State must have on file with the Secretary policies and procedures that
ensure that the State seeks to recover any funds provided under Part B of the
Act for services to a child who is determined to be erroneously classified as
eligible to be counted under section 611(a) or (d) of the Act.

(Authority: 20 U.S.C. 1221e-3(a)(1))

8300.146 Suspension and expulsion rates.

The State must have on file with the Secretary information to demonstrate that
the following requirements are met:

(@) General. The SEA examines data to determine if significant discrepancies
are occurring in the rate of long-term suspensions and expulsions of children
with disabilities -

(1) Among LEAs in the State; or
(2) Compared to the rates for nondisabled children within the agencies.

(b) Review and revision of policies. If the discrepancies described in
paragraph (a) of this section are occurring, the SEA reviews and, if appropriate
revises (or requires the affected State agency or LEA to revise) its policies,
procedures, and practices relating to the development and implementation of
IEPs, the use of behavioral interventions, and procedural safeguards, to ensur
that these policies, procedures, and practices comply with the Act.

(Authority: 20 U.S.C. 612(a)(22))

§300.147 Additional information if SEA provides direct services.

(a) If the SEA provides FAPE to children with disabilities, or provides direct
services to these children, the agency -

(1) Shall comply with any additional requirements of §§300.220-
300.230(a) and 300.234-300.250 as if the agency were an LEA; and

(2) May use amounts that are otherwise available to the agency under
Part B of the Act to serve those children without regard to §300.184
(relating to excess costs).

(b) The SEA must have on file with the Secretary information to demonstrate
that it meets the requirements of paragraph (a)(1) of this section.
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(Authority: 20 U.S.C. 1412(b))

§300.148 Public participation.
(a) General; exception.

(1) Subject to paragraph (a)(2) of this section, each State must ensure
that, prior to the adoption of any policies and procedures needed to
comply with this part, there are public hearings, adequate notice of the
hearings, and an opportunity for comment available to the general public,
including individuals with disabilities and parents of children with
disabilities consistent with §8300.280-300.284.

(2) A State will be considered to have met paragraph (a)(1) of this section
with regard to a policy or procedure needed to comply with this part if it
can demonstrate that prior to the adoption of that policy or procedure, the
policy or procedure was subjected to a public review and comment
process that is required by the State for other purposes and is comparable
to and consistent with the requirements of §8§300.280-300.284.

(b) Documentation. The State must have on file with the Secretary information
to demonstrate that the requirements of paragraph (a) of this section are met.

(Authority: 20 U.S.C. 1412(a)(20))
8300.149 [Reserved]

§300.150 State advisory panel.

The State must have on file with the Secretary information to demonstrate that
the State has established and maintains an advisory panel for the purpose of
providing policy guidance with respect to special education and related services
for children with disabilities in the State in accordance with the requirements of
§8300.650-300.653.

(Authority: 20 U.S.C. 1412(a)(21)(A))
8300.151 [Reserved]

8300.152 Prohibition against commingling.

(a) The State must have on file with the Secretary an assurance satisfactory to
the Secretary that the funds under Part B of the Act are not commingled with
State funds.

(b) The assurance in paragraph (a) of this section is satisfied by the use of a
separate accounting system that includes an audit trail of the expenditure of the
Part B funds. Separate bank accounts are not required. (See 34 CFR 76.702
(Fiscal control and fund accounting procedures).)

(Authority: 20 U.S.C. 1412(a)(18)(B))
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8300.153 State-level nonsupplanting.
(a) General.

(1) Except as provided in 8300.230, funds paid to a State under Part B of
the Act must be used to supplement the level of Federal, State, and local
funds (including funds that are not under the direct control of the SEA or
LEASs) expended for special education and related services provided to
children with disabilities under Part B of the Act and in no case to supplant
these Federal, State, and local funds.

(2) The State must have on file with the Secretary information to
demonstrate to the satisfaction of the Secretary that the requirements of
paragraph (a)(1) of this section are met.

(b) Waiver. If the State provides clear and convincing evidence that all children
with disabilities have available to them FAPE, the Secretary may waive, in whole
or in part, the requirements of paragraph (a) of this section if the Secretary
concurs with the evidence provided by the State under 8300.589.

(Authority: 20 U.S.C. 1412(a)(18)(c))

8300.154 Maintenance of State financial support.

(@) General. The State must have on file with the Secretary information to
demonstrate, on either a total or per-capita basis, that the State will not reduce
the amount of State financial support for special education and related services
for children with disabilities, or otherwise made available because of the excess
costs of educating those children, below the amount of that support for the
preceding fiscal year.

(b) Reduction of funds for failure to maintain support. The Secretary
reduces the allocation of funds under section 611 of the Act for any fiscal year
following the fiscal year in which the State fails to comply with the requirement of
paragraph (a) of this section by the same amount by which the State fails to meet
the requirement.

(c) Waivers for exceptional or uncontrollable circumstances. The Secretary
may waive the requirement of paragraph (a) of this section for a State, for one
fiscal year at a time, if the Secretary determines that -

(1) Granting a waiver would be equitable due to exceptional or
uncontrollable circumstances such as a natural disaster or a precipitous
and unforeseen decline in the financial resources of the State; or

(2) The State meets the standard in 8300.589 for a waiver of the
requirement to supplement, and not to supplant, funds received under Part
B of the Act.

(d) Subsequent years. If, for any fiscal year, a State fails to meet the
requirement of paragraph (a) of this section, including any year for which the
State is granted a waiver under paragraph (c) of this section, the financial
support required of the State in future years under paragraph (a) of this section
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must be the amount that would have been required in the absence of that failure
and not the reduced level of the State's support.

(Authority: 20 U.S.C. 1412(a)(19))

8300.155 Policies and procedures for use of Part B funds.

The State must have on file with the Secretary policies and procedures designed
to ensure that funds paid to the State under Part B of the Act are spent in
accordance with the provisions of Part B.

(Authority: 20 U.S.C. 1412(a)(18)(A))

8300.156 Annual description of use of Part B funds.
() In order to receive a grant in any fiscal year a State must annually describe -

(1) How amounts retained for State-level activities under 8300.602 will be
used to meet the requirements of this part;

(2) How those amounts will be allocated among the activities described
in 88300.621 and 300.370 to meet State priorities based on input from
LEAs; and

(3) The percentage of those amounts, if any, that will be distributed to
LEAs by formula.

(b) If a State’s plans for use of its funds under 88300.370 and 300.620 for the
forthcoming year do not change from the prior year, the State may submit a
letter to that effect to meet the requirement in paragraph (a) of this section.

(Authority: 20 U.S.C. 1411(f)(5))

Lea and State Agency Eligibility—General
§300.180 Condition of assistance.

An LEA or State agency is eligible for assistance under Part B of the Act for a
fiscal year if the agency demonstrates to the satisfaction of the SEA that it meets
the conditions in §8300.220- 300.250.

(Authority: 20 U.S.C. 1413(a))

8300.181 Exception for prior LEA or State agency policies and procedures
on file with the SEA.

If an LEA or a State agency described in 8300.194 has on file with the SEA
policies and procedures that demonstrate that the LEA or State agency meets
any requirement of 8300.180, including any policies and procedures filed under
Part B of the Act as in effect before June 4, 1997, the SEA shall consider the
LEA or State agency to have met the requirement for purposes of receiving
assistance under Part B of the Act.

(Authority: 20 U.S.C. 1413(b)(1))
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8300.182 Amendments to LEA policies and procedures.
(a) Modification made by an LEA or a State agency.

(1) Subject to paragraph (b) of this section, policies and procedures
submitted by an LEA or a State agency in accordance with this subpart
remain in effect until it submits to the SEA the modifications that the LEA
or State agency decides are necessary.

(2) The provisions of this subpart apply to a modification to an LEA'’s or
State agency’s policies and procedures in the same manner and to the
same extent that they apply to the LEA’s or State agency’s original
policies and procedures.

(b) Modifications required by the SEA. The SEA may require an LEA or a State
agency to modify its policies and procedures, but only to the extent necessary to
ensure the LEA’s or State agency’s compliance with this part, if—

(1) After June 4, 1997, the provisions of the Act or the regulations in this
part are amended,;

(2) There is a new interpretation of the Act by Federal or State courts; or

(3) There is an official finding of noncompliance with Federal or State law
or regulations.

(Authority: 20 U.S.C. 1413(b))
§300.183 [Reserved]

8300.184 Excess cost requirement.

(@) General. Amounts provided to an LEA under Part B of the Act may be used
only to pay the excess costs of providing special education and related services
to children with disabilities.

(b) Definition. As used in this part, the term excess costs means those costs
that are in excess of the average annual per-student expenditure in an LEA
during the preceding school year for an elementary or secondary school student,
as may be appropriate. Excess costs must be computed after deducting—

(1) Amounts received—
() Under Part B of the Act;

(i) Under Part A of title | of the Elementary and Secondary
Education Act of 1965; or

(i) Under Part A of title VII of that Act; and

(2) Any State or local funds expended for programs that would qualify for
assistance under any of those parts.

(c) Limitation on use of Part B funds.
(1) The excess cost requirement prevents an LEA from using funds
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provided under Part B of the Act to pay for all of the costs directly
attributable to the education of a child with a disability, subject to
paragraph (c)(2) of this section.

(2) The excess cost requirement does not prevent an LEA from using Part
B funds to pay for all of the costs directly attributable to the education of a
child with a disability in any of the ages 3, 4, 5, 18, 19, 20, or 21, if no local
or State funds are available for nondisabled children in that age range.
However, the LEA must comply with the nonsupplanting and other
requirements of this part in providing the education and services for these
children.

(Authority: 20 U.S.C. 1401(7), 1413(a)(2)(A))

§300.185 Meeting the excess cost requirement.

(@) (1) General. An LEA meets the excess cost requirement if it has spent at
least a minimum average amount for the education of its children with
disabilities before funds under Part B of the Act are used.

(2) The amount described in paragraph (a)(1) of this section is
determined using the formula in 8300.184(b). This amount may not
include capital outlay or debt service.

(b) Joint establishment of eligibility. If two or more LEAS jointly establish
eligibility in accordance with 8300.190, the minimum average amount is the
average of the combined minimum average amounts determined under 8300.184
in those agencies for elementary or secondary school students, as the case may
be.

(Authority: 20 U.S.C. 1413(a)(2)(A))
§8300.186—300.189 [Reserved]

8300.190 Joint establishment of eligibility.

(a) General. An SEA may require an LEA to establish its eligibility jointly with
another LEA if the SEA determines that the LEA would be ineligible under this
section because the agency would not be able to establish and maintain
programs of sufficient size and scope to effectively meet the needs of children
with disabilities.

(b) Charter school exception. An SEA may not require a charter school that is
an LEA to jointly establish its eligibility under paragraph (a) of this section unless
it is explicitly permitted to do so under the State's charter school statute.

(c) Amount of payments. If an SEA requires the joint establishment of
eligibility under paragraph (a) of this section, the total amount of funds made
available to the affected LEAs must be equal to the sum of the payments that
each LEA would have received under §8300.711-300.714 if the agencies were
eligible for these payments.

(Authority: 20 U.S.C. 1413(e)(1), and (2))
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8300.191 [Reserved]

8300.192 Requirements for establishing eligibility.

(a) Requirements for LEASs in general. LEAS that establish joint eligibility under
this section must—

(1) Adopt policies and procedures that are consistent with the State's
policies and procedures under 88300.121-300.156; and

(2) Be jointly responsible for implementing programs that receive
assistance under Part B of the Act.

(b) Requirements for educational service agencies in general. If an educational
service agency is required by State law to carry out programs under Part B of the
Act, the joint responsibilities given to LEAs under Part B of the Act—

(1) Do not apply to the administration and disbursement of any payments
received by that educational service agency; and

(2) Must be carried out only by that educational service agency.

(c) Additional requirement. Notwithstanding any other provision of 88300.190-
300.192, an educational service agency shall provide for the education of
children with disabilities in the least restrictive environment, as required by
§300.130.

(Authority: 20 U.S.C. 1413(e)(3), and (4))
§300.193 [Reserved]

8300.194 State agency eligibility.

Any State agency that desires to receive a subgrant for any fiscal year under
88300.711-300.714 must demonstrate to the satisfaction of the SEA that -

(a) All children with disabilities who are participating in programs and projects
funded under Part B of the Act receive FAPE, and that those children and their
parents are provided all the rights and procedural safeguards described in this
part; and

(b) The agency meets the other conditions of this subpart that apply to LEAS.
(Authority: 20 U.S.C. 1413(i))

§300.195 [Reserved]

8300.196 Notification of LEA or State agency in case of ineligibility.

If the SEA determines that an LEA or State agency is not eligible under Part B of
the Act, the SEA shall—

(a) Notify the LEA or State agency of that determination; and
(b) Provide the LEA or State agency with reasonable notice and an opportunity
for a hearing.
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(Authority: 20 U.S.C. 1413(c))

§300.197 LEA and State agency compliance.

(a) General. If the SEA, after reasonable notice and an opportunity for a
hearing, finds that an LEA or State agency that has been determined to be
eligible under this section is failing to comply with any requirement described in
§8300.220-300.250, the SEA shall reduce or may not provide any further
payments to the LEA or State agency until the SEA is satisfied that the LEA or
State agency is complying with that requirement.

(b) Notice requirement. Any State agency or LEA in receipt of a notice
described in paragraph (a) of this section shall, by means of public notice, take
the measures necessary to bring the pendency of an action pursuant to this
section to the attention of the public within the jurisdiction of the agency.

(c) In carrying out its functions under this section, each SEA shall consider any
decision resulting from a hearing under §8300.507-300.528 that is adverse to the
LEA or State agency involved in the decision.

(Authority: 20 U.S.C. 1413(d))

Lea and State Agency Eligibility—Specific Conditions
8300.220 Consistency with State policies.

(@) General. The LEA, in providing for the education of children with disabilities
within its jurisdiction, must have in effect policies, procedures, and programs that
are consistent with the State policies and procedures established under
88300.121- 300.156.

(b) Policies on file with SEA. The LEA must have on file with the SEA the
policies and procedures described in paragraph (a) of this section.

(Authority: 20 U.S.C. 1413(a)(1))

§8300.221 Implementation of CSPD.
The LEA must have on file with the SEA information to demonstrate that—

(a) All personnel necessary to carry out Part B of the Act within the jurisdiction of
the agency are appropriately and adequately prepared, consistent with the
requirements of 88300.380-300.382; and

(b) To the extent the LEA determines appropriate, it shall contribute to and use
the comprehensive system of personnel development of the State established
under 8300.135.

(Authority: 20 U.S.C. 1413(a)(3))
§8300.222-300.229 [Reserved]

8300.230 Use of amounts.
The LEA must have on file with the SEA information to demonstrate that amounts
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provided to the LEA under Part B of the Act—
(a) Will be expended in accordance with the applicable provisions of this part;

(b) Will be used only to pay the excess costs of providing special education and
related services to children with disabilities, consistent with §8300.184-300.185;
and

(c) Will be used to supplement State, local, and other Federal funds and not to
supplant those funds.

(Authority: 20 U.S.C. 1413(a)(2)(A))

8300.231 Maintenance of effort.

(a) General. Except as provided in 88300.232 and 300.233, funds provided to
an LEA under Part B of the Act may not be used to reduce the level of
expenditures for the education of children with disabilities made by the LEA from
local funds below the level of those expenditures for the preceding fiscal year.

(b) Information. The LEA must have on file with the SEA information to
demonstrate that the requirements of paragraph (a) of this section are met.

(c) Standard.

(1) Except as provided in paragraph (c)(2) of this section, the SEA
determines that an LEA complies with paragraph (a) of this section for
purposes of establishing the LEA's eligibility for an award for a fiscal year
if the LEA budgets, for the education of children with disabilities, at least
the same total or per-capita amount from either of the following sources as
the LEA spent for that purpose from the same source for the most recent
prior year for which information is available:

(i) Local funds only.
(i) The combination of State and local funds.

(2) An LEA that relies on paragraph (c)(1)(i) of this section for any fiscal
year must ensure that the amount of local funds it budgets for the
education of children with disabilities in that year is at least the same,
either in total or per capita, as the amount it spent for that purpose in—

(i) The most recent fiscal year for which information is available, if
that year is, or is before, the first fiscal year beginning on or after
July 1, 1997; or

(ii) If later, the most recent fiscal year for which information is
available and the standard in paragraph (c)(1)(i) of this section was
used to establish its compliance with this section.

(3) The SEA may not consider any expenditures made from funds
provided by the Federal Government for which the SEA is required to
account to the Federal Government or for which the LEA is required to
account to the Federal Government directly or through the SEA in
determining an LEA’s compliance with the requirement in paragraph (a) of
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this section
(Authority: 20 U.S.C. 1413(a)(2)(A))

8300.232 Exception to maintenance of effort.

An LEA may reduce the level of expenditures by the LEA under Part B of the Act
below the level of those expenditures for the preceding fiscal year if the
reduction is attributable to the following:

@) (1) The voluntary departure, by retirement or otherwise, or departure for
just cause, of special education or related services personnel, who are
replaced by qualified, lower-salaried staff.

(2) In order for an LEA to invoke the exception in paragraph (a)(1) of this
section, the LEA must ensure that those voluntary retirements or
resignations and replacements are in full conformity with:

(i) Existing school board policies in the agency;

(i) The applicable collective bargaining agreement in effect at that
time; and

(i) Applicable State statutes.
(b) A decrease in the enrollment of children with disabilities.

(c) The termination of the obligation of the agency, consistent with this part, to
provide a program of special education to a particular child with a disability that is
an exceptionally costly program, as determined by the SEA, because the child -

(1) Has left the jurisdiction of the agency;

(2) Has reached the age at which the obligation of the agency to provide
FAPE to the child has terminated; or

(3) No longer needs the program of special education.

(d) The termination of costly expenditures for long-term purchases, such as the
acquisition of equipment or the construction of school facilities.

(Authority: 20 U.S.C. 1413(a)(2 )(B))

8300.233 Treatment of Federal funds in certain fiscal years.

(@) (1) Subject to paragraphs (a)(2) and (b) of this section, for any fiscal year
for which amounts appropriated to carry out section 611 of the Act
exceeds $4,100,000,000, an LEA may treat as local funds up to 20
percent of the amount of funds it receives under Part B of the Act that
exceeds the amount it received under Part B of the Act for the previous
fiscal year.

(2) The requirements of 88300.230(c) and 300.231 do not apply with
respect to the amount that may be treated as local funds under paragraph
(a)(1) of this section.
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(b) If an SEA determines that an LEA is not meeting the requirements of this
part, the SEA may prohibit the LEA from treating funds received under Part B of
the Act as local funds under paragraph (a)(1) of this section for any fiscal year,
but only if it is authorized to do so by the State constitution or a State statute.

(Authority: 20 U.S.C. 1413(a)(2 )(C))

8300.234 Schoolwide programs under title | of the ESEA.

(a) General; limitation on amount of Part B funds used. An LEA may use funds
received under Part B of the Act for any fiscal year to carry out a schoolwide
program under section 1114 of the Elementary and Secondary Education Act of
1965, except that the amount used in any schoolwide program may not exceed—

(2) (i) The amount received by the LEA under Part B for that fiscal
year; divided by

(i) The number of children with disabilities in the jurisdiction of the
LEA; and multiplied by

(2) The number of children with disabilities participating in the schoolwide
program.

(b) Funding conditions. The funds described in paragraph (a) of this section are
subject to the following conditions:

(1) The funds must be considered as Federal Part B funds for purposes of
the calculations required by 88300.230(b) and (c).

(2) The funds may be used without regard to the requirements of
§300.230(a).

(c) Meeting other Part B requirements. Except as provided in paragraph (b) of
this section, all other requirements of Part B must be met by an LEA using Part B
funds in accordance with paragraph (a) of this section, including ensuring that
children with disabilities in schoolwide program schools—

(1) Receive services in accordance with a properly developed IEP; and

(2) Are afforded all of the rights and services guaranteed to children with
disabilities under the IDEA.

(Authority: 20 U.S.C. 1413(a)(2)(D))

8300.235 Permissive use of funds.

(a) General. Subject to paragraph (b) of this section, funds provided to an LEA
under Part B of the Act may be used for the following activities:

(1) Services and aids that also benefit nondisabled children. For the
costs of special education and related services and supplementary aids
and services provided in a regular class or other education-related setting
to a child with a disability in accordance with the IEP of the child, even if
one or more nondisabled children benefit from these services.
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(2) Integrated and coordinated services system. To develop and
implement a fully integrated and coordinated services system in
accordance with 8300.244.

(b) Non-applicability of certain provisions. An LEA does not violate
88300.152, 300.230, and 300.231 based on its use of funds provided under Part
B of the Act in accordance with paragraphs (a)(1) and (a)(2) of this section.

(Authority: 20 U.S.C. 1413(a)(4))
§8300.236-300.239 [Reserved]

8300.240 Information for SEA.

(a) The LEA shall provide the SEA with information necessary to enable the SEA
to carry out its duties under Part B of the Act, including, with respect to
§8300.137 and 300.138, information relating to the performance of children with
disabilities participating in programs carried out under Part B of the Act.

(b) The LEA must have on file with the SEA an assurance satisfactory to the
SEA that the LEA will comply with the requirements of paragraph (a) of this
section.

(Authority: 20 U.S.C. 1413(a)(6))

8300.241 Treatment of charter schools and their students.

The LEA must have on file with the SEA information to demonstrate that in
carrying out this part with respect to charter schools that are public schools of the
LEA, the LEA will -

(a) Serve children with disabilities attending those schools in the same manner
as it serves children with disabilities in its other schools; and

(b) Provide funds under Part B of the Act to those schools in the same manner
as it provides those funds to its other schools.

(Authority: 20 U.S.C. 1413(a)(5))
8300.242 Public information.

The LEA must have on file with the SEA information to demonstrate to the
satisfaction of the SEA that it will make available to parents of children with
disabilities and to the general public all documents relating to the eligibility of the
agency under Part B of the Act.

(Authority: 20 U.S.C. 1413(a)(7))
8300.243 [Reserved]

§300.244 Coordinated services system.

(a) General. An LEA may not use more than 5 percent of the amount the
agency receives under Part B of the Act for any fiscal year, in combination with
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other amounts (which must include amounts other than education funds), to
develop and implement a coordinated services system designed to improve
results for children and families, including children with disabilities and their
families.

(b) Activities. Inimplementing a coordinated services system under this
section, an LEA may carry out activities that include—

(1) Improving the effectiveness and efficiency of service delivery,
including developing strategies that promote accountability for results;

(2) Service coordination and case management that facilitate the linkage
of IEPs under Part B of the Act and IFSPs under Part C of the Act with
individualized service plans under multiple Federal and State programs,
such as title | of the Rehabilitation Act of 1973 (vocational rehabilitation),
title XIX of the Social Security Act (Medicaid), and title XVI of the Social
Security Act (supplemental security income);

(3) Developing and implementing interagency financing strategies for the
provision of education, health, mental health, and social services,
including transition services and related services under the Act; and

(4) Interagency personnel development for individuals working on
coordinated services.

(c) Coordination with certain projects under Elementary and Secondary
Education Act of 1965. If an LEA is carrying out a coordinated services project
under title XI of the Elementary and Secondary Education Act of 1965 and a
coordinated services project under Part B of the Act in the same schools, the
agency shall use the amounts under 8300.244 in accordance with the
requirements of that title.

(Authority: 20 U.S.C. 1413(f))

School-Based Improvement Plan
8300.245 School-based improvement plan.

(@) General. Each LEA may, in accordance with paragraph (b) of this section,
use funds made available under Part B of the Act to permit a public school within
the jurisdiction of the LEA to design, implement, and evaluate a school-based
improvement plan that—

(1) Is consistent with the purposes described in section 651(b) of the Act;
and

(2) Is designed to improve educational and transitional results for all
children with disabilities and, as appropriate, for other children consistent
with 8300.235(a) and (b) in that public school.

(b) Authority.

(1) General. An SEA may grant authority to an LEA to permit a public
school described in §300.245 (through a school-based standing panel
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established under 8300.247(b)) to design, implement, and evaluate a
school-based improvement plan described in §300.245 for a period not to
exceed 3 years.

(2) Responsibility of LEA. If an SEA grants the authority described in
paragraph (b)(1) of this section, an LEA that is granted this authority must
have the sole responsibility of oversight of all activities relating to the
design, implementation, and evaluation of any school-based improvement
plan that a public school is permitted to design under this section.

(Authority: 20 U.S.C. 1413(g)(1) and (g)(2)).

§300.246 Plan requirements.
A school-based improvement plan described in 8300.245 must -

(a) Be designed to be consistent with the purposes described in section 651(b)
of the Act and to improve educational and transitional results for all children with
disabilities and, as appropriate, for other children consistent with §300.235(a)

and (b), who attend the school for which the plan is designed and implemented,;

(b) Be designed, evaluated, and, as appropriate, implemented by a
school-based standing panel established in accordance with §300.247(b);

(c) Include goals and measurable indicators to assess the progress of the public
school in meeting these goals; and

(d) Ensure that all children with disabilities receive the services described in their
IEPs.

(Authority: 20 U.S.C. 1413(9)(3))

8300.247 Responsibilities of the LEA.

An LEA that is granted authority under 8300.245(b) to permit a public school to
design, implement, and evaluate a school-based improvement plan shall -

(a) Select each school under the jurisdiction of the agency that is eligible to
design, implement, and evaluate the plan;

(b) Require each school selected under paragraph (a) of this section, in
accordance with criteria established by the LEA under paragraph (c) of this
section, to establish a school-based standing panel to carry out the duties
described in 8300.246(b);

(c) Establish -

(1) Criteria that must be used by the LEA in the selection of an eligible
school under paragraph (a) of this section;

(2) Criteria that must be used by a public school selected under
paragraph (a) of this section in the establishment of a school-based
standing panel to carry out the duties described in 8300.246(b) and that
ensure that the membership of the panel reflects the diversity of the
community in which the public school is located and includes, at a
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minimum -

(i) Parents of children with disabilities who attend a public schooal,
including parents of children with disabilities from unserved and
underserved populations, as appropriate;

(i) Special education and general education teachers of public
schools;

(i) Special education and general education administrators, or the
designee of those administrators, of those public schools; and

(iv) Related services providers who are responsible for providing
services to the children with disabilities who attend those public
schools; and

(3) Criteria that must be used by the LEA with respect to the distribution
of funds under Part B of the Act to carry out this section;

(d) Disseminate the criteria established under paragraph (c) of this section to
local school district personnel and local parent organizations within the
jurisdiction of the LEA;

(e) Require a public school that desires to design, implement, and evaluate a
school-based improvement plan to submit an application at the time, in the
manner and accompanied by the information, that the LEA shall reasonably
require; and

(f) Establish procedures for approval by the LEA of a school-based improvement
plan designed under Part B of the Act.

(Authority: 20 U.S.C. 1413(g)(4))

§300.248 Limitation.

A school-based improvement plan described in 8300.245(a) may be submitted to
an LEA for approval only if a consensus with respect to any matter relating to the
design, implementation, or evaluation of the goals of the plan is reached by the
school-based standing panel that designed the plan.

(Authority: 20 U.S.C. 1413(9)(5))

§300.249 Additional requirements.

(a) Parental involvement. In carrying out the requirements of §8300.245-
300.250, an LEA shall ensure that the parents of children with disabilities are
involved in the design, evaluation, and, if appropriate, implementation of
school-based improvement plans in accordance with this section.

(b) Plan approval. An LEA may approve a school-based improvement plan of a
public school within the jurisdiction of the agency for a period of 3 years, if—

(1) The approval is consistent with the policies, procedures, and practices
established by the LEA and in accordance with §8300.245-300.250; and
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(2) A majority of parents of children who are members of the
school-based standing panel, and a majority of other members of the
school-based standing panel that designed the plan, agree in writing to the
plan.

(Authority: 20 U.S.C. 1413(g)(6))

§300.250 Extension of plan.

If a public school within the jurisdiction of an LEA meets the applicable
requirements and criteria described in §8300.246 and 300.247 at the expiration
of the 3-year approval period described 8300.249(b), the agency may approve a
school-based improvement plan of the school for an additional 3-year period.

(Authority: 20 U.S.C. 1413(g)(7))
Secretary of the Interior—Eligibility
8300.260 Submission of information.

The Secretary may provide the Secretary of the Interior amounts under
§300.715(b) and (c) for a fiscal year only if the Secretary of the Interior submits to
the Secretary information that -

(a) Meets the requirements of section 612(a)(1), (3)—(9), (10)(B), (C), (11)—
(12), (14)—(17), (20), (21) and (22) of the Act (including monitoring and
evaluation activities);

(b) Meets the requirements of section 612(b) and (e) of the Act;
(c) Meets the requirements of section 613(a)(1), (2)(A)(i), (6), and (7) of the Act;

(d) Meets the requirements of this part that implement the sections of the Act
listed in paragraphs (a)—(c) of this section;

(e) Includes a description of how the Secretary of the Interior will coordinate the
provision of services under Part B of the Act with LEAs, tribes and tribal
organizations, and other private and Federal service providers;

() Includes an assurance that there are public hearings, adequate notice of the
hearings, and an opportunity for comment afforded to members of tribes, tribal
governing bodies, and affected local school boards before the adoption of the
policies, programs, and procedures described in paragraph (a) of this section;

(9) Includes an assurance that the Secretary of the Interior will provide the
information that the Secretary may require to comply with section 618 of the Act,
including data on the number of children with disabilities served and the types
and amounts of services provided and needed,;

(h) (1) Includes an assurance that the Secretary of the Interior and the
Secretary of Health and Human Services have entered into a
memorandum of agreement, to be provided to the Secretary, for the
coordination of services, resources, and personnel between their respec-
tive Federal, State, and local offices and with the SEAs and LEAs and
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other entities to facilitate the provision of services to Indian children with
disabilities residing on or near reservations.

(2) The agreement must provide for the apportionment of responsibilities
and costs, including child find, evaluation, diagnosis, remediation or
therapeutic measures, and (if appropriate) equipment and medical or
personal supplies, as needed for a child with a disability to remain in a
school or program; and

() Includes an assurance that the Department of the Interior will
cooperate with the Department in its exercise of monitoring and
oversight of the requirements in this section and §8300.261-
300.267, and any agreements entered into between the Secretary
of the Interior and other entities under Part B of the Act, and will
fulfill its duties under Part B of the Act. Section 616(a) of the Act
applies to the information described in this section.

(Authority: 20 U.S.C. 1411(i)(2))

§300.261 Public participation.

In fulfilling the requirements of 8300.260 the Secretary of the Interior shall
provide for public participation consistent

with 88300.280-300.284.
(Authority: 20 U.S.C. 1411(i)

8300.262 Use of Part B funds.

(&) The Department of the Interior may use five percent of its payment under
8300.715(b) and (c) in any fiscal year, or $500,000, whichever is greater, for
administrative costs in carrying out the provisions of this part.

(b) Payments to the Secretary of the Interior under 8300.716 must be used in
accordance with that section.

(Authority: 20 U.S.C. 1411(i))

8300.263 Plan for coordination of services.

(&) The Secretary of the Interior shall develop and implement a plan for the
coordination of services for all Indian children with disabilities residing on
reservations covered under Part B of the Act.

(b) The plan must provide for the coordination of services benefiting these
children from whatever source, including tribes, the Indian Health Service, other
BIA divisions, and other Federal agencies.

(c) In developing the plan, the Secretary of the Interior shall consult with all
interested and involved parties.

(d) The plan must be based on the needs of the children and the system best
suited for meeting those needs, and may involve the establishment of
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cooperative agreements between the BIA, other Federal agencies, and other
entities.

(e) The plan also must be distributed upon request to States, SEAs and LEAs,
and other agencies providing services to infants, toddlers, and children with
disabilities, to tribes, and to other interested parties.

(Authority: 20 U.S.C. 1411(i)(4))

8300.264 Definitions.

(@) Indian. As used in this part, the term Indian means an individual who is a
member of an Indian tribe.

(b) Indian tribe. As used in this part, the term Indian tribe means any Federal
or State Indian tribe, band, rancheria, pueblo, colony, or community, including
any Alaska Native village or regional village corporation (as defined in or
established under the Alaska Native Claims Settlement Act).

(Authority: 20 U.S.C. 1401(9) and (10))

8300.265 Establishment of advisory board.

(a) To meet the requirements of section 612(a)(21) of the Act, the Secretary of
the Interior shall establish, not later than December 4, 1997 under the BIA, an
advisory board composed of individuals involved in or concerned with the
education and provision of services to Indian infants, toddlers, and children with
disabilities, including Indians with disabilities, Indian parents of the children,
teachers, service providers, State and local educational officials, representatives
of tribes or tribal organizations, representatives from State Interagency
Coordinating Councils under section 641 of the Act in States having reservations,
and other members representing the various divisions and entities of the BIA.
The chairperson must be selected by the Secretary of the Interior.

(b) The advisory board shall—

(1) Assist in the coordination of services within the BIA and with other
local, State, and Federal agencies in the provision of education for infants,
toddlers, and children with disabilities;

(2) Advise and assist the Secretary of the Interior in the performance of
the Secretary's responsibilities described in section 611(i) of the Act;

(3) Develop and recommend policies concerning effective inter- and
intra-agency collaboration, including modifications to regulations, and the
elimination of barriers to inter- and intra-agency programs and activities;

(4) Provide assistance and disseminate information on best practices,
effective program coordination strategies, and recommendations for
improved educational programming for Indian infants, toddlers, and
children with disabilities; and

(5) Provide assistance in the preparation of information required under
8300.260(g).
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(Authority: 20 U.S.C. 1411(i)(5))

8300.266 Annual report by advisory board.

(a) General. The advisory board established under 8300.265 shall prepare and
submit to the Secretary of the Interior and to the Congress an annual report
containing a description of the activities of the advisory board for the preceding
year.

(b) Report to the Secretary. The Secretary of the Interior shall make available
to the Secretary the report described in paragraph (a) of this section.

(Authority: 20 U.S.C. 1411(i)(6)(A))

8300.267 Applicable regulations.

The Secretary of the Interior shall comply with the requirements of
§8300.301-300.303, 300.305-300.309, 300.340-300.348, 300.351,
300.360-300.382, 300.400-300.402, 300.500-300.586, 300.600-300.621, and
300.660-300.662.

(Authority: 20 U.S.C. 1411(i)(2)(A))
Public Participation
§300.280 Public hearings before adopting State policies and procedures.

Prior to its adoption of State policies and procedures related to this part, the SEA
shall—

(a) Make the policies and procedures available to the general public;
(b) Hold public hearings; and

(c) Provide an opportunity for comment by the general public on the policies and
procedures.

(Authority: 20 U.S.C. 1412(a)(20))

§300.281 Notice.

(a) The SEA shall provide adequate notice to the general public of the public
hearings.

(b) The notice must be in sufficient detail to inform the general public about -

(1) The purpose and scope of the State policies and procedures and their
relation to Part B of the Act;

(2) The availability of the State policies and procedures;
(3) The date, time, and location of each public hearing;

(4) The procedures for submitting written comments about the policies
and procedures; and

(5) The timetable for submitting the policies and procedures to the
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Secretary for approval.
(c) The notice must be published or announced -

(1) In newspapers or other media, or both, with circulation adequate to
notify the general public about the hearings; and

(2) Enough in advance of the date of the hearings to afford interested
parties throughout the State a reasonable opportunity to participate.

(Authority: 20 U.S.C. 1412(a)(20))

§300.282 Opportunity to participate; comment period.

(a) The SEA shall conduct the public hearings at times and places that afford
interested parties throughout the State a reasonable opportunity to participate.

(b) The policies and procedures must be available for comment for a period of at
least 30 days following the date of the notice under §300.281.

(Authority: 20 U.S.C. 1412(a)(20))

§300.283 Review of public comments before adopting policies and
procedures.

Before adopting the policies and procedures, the SEA

shall -

(a) Review and consider all public comments; and

(b) Make any necessary modifications in those policies and procedures.
(Authority: 20 U.S.C. 1412(a)(20))

8300.284 Publication and availability of approved policies and procedures.

After the Secretary approves a State’s policies and procedures, the SEA shall
give notice in newspapers or other media, or both, that the policies and
procedures are approved. The notice must name places throughout the State
where the policies and procedures are available for access by any interested
person.

(Authority: 20 U.S.C. 1412(a)(20))

Subpart C—Services

Free Appropriate Public Education
§300.300 Provision of FAPE.
(a) General.

(1) Subject to paragraphs (b) and (c) of this section and 8300.311, each
State receiving assistance under this part shall ensure that FAPE is
available to all children with disabilities, aged 3 through 21, residing in the
State, including children with disabilities who have been suspended or
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expelled from school.

(2) As a part of its obligation under paragraph (a)(1) of this section, each
State must ensure that the requirements of 8300.125 (to identify, locate,
and evaluate all children with disabilities) are implemented by public
agencies throughout the State.

3) (i) The services provided to the child under this part address all of
the child's identified special education and related services needs
described in paragraph (a) of this section.

(i) The services and placement needed by each child with a
disability to receive FAPE must be based on the child’s unique
needs and not on the child’s disability.

(b) Exception for age ranges 3-5 and 18-21. This paragraph provides the
rules for applying the requirements in paragraph (a) of this section to children
with disabilities aged 3, 4, 5, 18, 19, 20, and 21 within the State:

(1) If State law or a court order requires the State to provide education for
children with disabilities in any disability category in any of these age
groups, the State must make FAPE available to all children with
disabilities of the same age who have that disability.

(2) If a public agency provides education to nondisabled children in any of
these age groups, it must make FAPE available to at least a proportionate
number of children with disabilities of the same age.

(3) If a public agency provides education to 50 percent or more of its
children with disabilities in any disability category in any of these age
groups, it must make FAPE available to all its children with disabilities of
the same age who have that disability. This provision does not apply to
children aged 3 through 5 for any fiscal year for which the State receives a
grant under section 619(a)(1) of the Act.

(4) If a public agency provides education to a child with a disability in any
of these age groups, it must make FAPE available to that child and
provide that child and his or her parents all of the rights under Part B of
the Act and this part.

(5) A State is not required to make FAPE available to a child with a
disability in one of these age groups if—

(i) State law expressly prohibits, or does not authorize, the
expenditure of public funds to provide education to nondisabled
children in that age group; or

(i) The requirement is inconsistent with a court order that governs
the provision of free public education to children with disabilities in
that State.

(c) Children aged 3 through 21 on Indian reservations. With the exception of
children identified in 8300.715(b) and (c), the SEA shall ensure that all of the
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requirements of Part B of the Act are implemented for all children with disabilities
aged 3 through 21 on reservations.

(Authority: 20 U.S.C. 1412(a)(1), 1411(i)(1)(C), S. Rep. No.
94—168, p. 19 (1975))

8300.301 FAPE—methods and payments.

(a) Each State may use whatever State, local, Federal, and private sources of
support are available in the State to meet the requirements of this part. For
example, if it is necessary to place a child with a disability in a residential facility,
a State could use joint agreements between the agencies involved for sharing
the cost of that placement.

(b) Nothing in this part relieves an insurer or similar third party from an otherwise
valid obligation to provide or to pay for services provided to a child with a
disability.

(c) Consistent with 88300.342(b)(2) and 300.343(b), the State must ensure that
there is no delay in implementing a child's IEP, including any case in which the
payment source for providing or paying for special education and related services
to the child is being determined.

(Authority: 20 U.S.C. 1401(8), 1412(a)(1))

8300.302 Residential placement.

If placement in a public or private residential program is necessary to provide
special education and related services to a child with a disability, the program,
including non-medical care and room and board, must be at no cost to the
parents of the child.

(Authority: 20 U.S.C. 1412(a)(1), 1412(a)(10)(B))

8300.303 Proper functioning of hearing aids.

Each public agency shall ensure that the hearing aids worn in school by children
with hearing impairments, including deafness, are functioning properly.

(Authority: 20 U.S.C. 1412(a)(1))

8300.304 Full educational opportunity goal.

Each SEA shall ensure that each public agency establishes and implements a
goal of providing full educational opportunity to all children with disabilities in the
area served by the public agency.

(Authority: 20 U.S.C. 1412(a)(2)

§300.305 Program options.

Each public agency shall take steps to ensure that its children with disabilities
have available to them the variety of educational programs and services
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available to nondisabled children in the area served by the agency, including art,
music, industrial arts, consumer and homemaking education, and vocational
education.

(Authority: 20 U.S.C. 1412(a)(2), 1413(a)(1))

8300.306 Nonacademic services.

(a) Each public agency shall take steps to provide nonacademic and
extracurricular services and activities in the manner necessary to afford children
with disabilities an equal opportunity for participation in those services and
activities.

(b) Nonacademic and extracurricular services and activities may include
counseling services, athletics, transportation, health services, recreational
activities, special interest groups or clubs sponsored by the public agency,
referrals to agencies that provide assistance to individuals with disabilities, and
employment of students, including both employment by the public agency and
assistance in making outside employment available.

(Authority: 20 U.S.C. 1412(a)(1))

8300.307 Physical education.

(a) General. Physical education services, specially designed if necessary, must
be made available to every child with a disability receiving FAPE.

(b) Regular physical education. Each child with a disability must be afforded
the opportunity to participate in the regular physical education program available
to nondisabled children unless—

(1) The child is enrolled full time in a separate facility; or

(2) The child needs specially designed physical education, as prescribed
in the child's IEP.

(c) Special physical education. If specially designed physical education is
prescribed in a child's IEP, the public agency responsible for the education of that
child shall provide the services directly or make arrangements for those services
to be provided through other public or private programs.

(d) Education in separate facilities. The public agency responsible for the
education of a child with a disability who is enrolled in a separate facility shall
ensure that the child receives appropriate physical education services in
compliance with paragraphs (a) and (c) of this section.

(Authority: 20 U.S.C. 1412(a)(25), 1412(a)(5)(A))

8300.308 Assistive technology.

(a) Each public agency shall ensure that assistive technology devices or assistive
technology services, or both, as those terms are defined in 88300.5-300.6, are
made available to a child with a disability if required as a part of the child's -
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(1) Special education under 8300.26;
(2) Related services under 8300.24; or
(3) Supplementary aids and services under 88300.28 and 300.550(b)(2).

(b) On a case-by-case basis, the use of school-purchased assistive technology
devices in a child's home or in other settings is required if the child's IEP team
determines that the child needs access to those devices in order to receive
FAPE.

(Authority: 20 U.S.C. 1412(a)(12)(B)(i))

8300.309 Extended school year services.
(a) General.

(1) Each public agency shall ensure that extended school year services
are available as necessary to provide FAPE, consistent with paragraph
(a)(2) of this section.

(2) Extended school year services must be provided only if a child's IEP
team determines, on an individual basis, in accordance with §8300.340-

300.350, that the services are necessary for the provision of FAPE to the
child.

(3) In implementing the requirements of this section, a public agency may
not—

(i) Limit extended school year services to particular categories of
disability; or

(i) Unilaterally limit the type, amount, or duration of those
services.

(b) Definition. As used in this section, the term extended school year
services means special education and related services that—

(1) Are provided to a child with a disability—
(i) Beyond the normal school year of the public agency;
(i) In accordance with the child's IEP; and
(iif) At no cost to the parents of the child; and
(2) Meet the standards of the SEA.
(Authority: 20 U.S.C. 1412(a)(1))

§300.310 [Reserved]

8300.311 FAPE requirements for students with disabilities in adult prisons.

(a) Exception to FAPE for certain students. Except as provided in
8300.122(a)(2)(ii), the obligation to make FAPE available to all children with
disabilities does not apply with respect to students aged 18 through 21 to the
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extent that State law does not require that special education and related services
under Part B of the Act be provided to students with disabilities who, in the last
educational placement prior to their incarceration in an adult correctional
facility—

(1) Were not actually identified as being a child with a disability under
§300.7; and

(2) Did not have an IEP under Part B of the Act.

(b) Requirements that do not apply. The following requirements do not apply
to students with disabilities who are convicted as adults under State law and
incarcerated in adult prisons:

(1) The requirements contained in 8300.138 and 8300.347(a)(5)(i)
(relating to participation of children with disabilities in general
assessments).

(2) The requirements in 8300.347(b) (relating to transition planning and
transition services), with respect to the students whose eligibility under
Part B of the Act will end, because of their age, before they will be eligible
to be released from prison based on consideration of their sentence and
eligibility for early release.

(c) Modifications of IEP or placement.

(1) Subject to paragraph (c)(2) of this section, the IEP team of a student
with a disability, who is convicted as an adult under State law and
incarcerated in an adult prison, may modify the student's IEP or placement
if the State has demonstrated a bona fide security or compelling
penological interest that cannot otherwise be accommodated.

(2) The requirements of 88300.340(a) and 300.347(a) relating to IEPs,
and 300.550(b) relating to LRE, do not apply with respect to the
modifications described in paragraph (c)(1) of this section.

(Authority: 20 U.S.C. 1412(a)(1), 1414(d)(6))

8300.312 Children with disabilities in public charter schools.

(a) Children with disabilities who attend public charter schools and their parents
retain all rights under this part.

(b) If the public charter school is an LEA, consistent with 8300.17, that receives
funding under 88300.711-300.714, that charter school is responsible for ensuring
that the requirements of this part are met, unless State law assigns that
responsibility to some other entity.

(c) If the public charter school is a school of an LEA that receives funding under
88300.711-300.714 and includes other public schools—

(1) The LEA is responsible for ensuring that the requirements of this part
are met, unless State law assigns that responsibility to some other entity;
and
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(2) The LEA must meet the requirements of 8300.241.

(d) (1) If the public charter school is not an LEA receiving funding under
88300.711-300.714, or a school that is part of an LEA receiving funding
under 88300.711-300.714, the SEA is responsible for ensuring that the
requirements of this part are met.

(2) Paragraph (d)(1) of this section does not preclude a State from
assigning initial responsibility for ensuring the requirements of this part are
met to another entity; however, the SEA must maintain the ultimate
responsibility for ensuring compliance with this part, consistent with
§300.600.

(Authority: 20 U.S.C. 1413(a)(5))

§300.313 Children experiencing developmental delays.
(a) Use of term developmental delay.

(1) A State that adopts the term developmental delay under 8300.7(b)
determines whether it applies to children aged 3 through 9, or to a subset
of that age range (e.g., ages 3 through 5).

(2) A State may not require an LEA to adopt and use the term
developmental delay for any children within its jurisdiction.

(3) If an LEA uses the term developmental delay for children described in
§300.7(b), the LEA must conform to both the State's definition of that term
and to the age range that has been adopted by the State.

(4) If a State does not adopt the term developmental delay, an LEA may
not independently use that term as a basis for establishing a child's
eligibility under this part.

(b) Use of individual disability categories.

(1) Any State or LEA that elects to use the term developmental delay for
children aged 3 through 9 may also use one or more of the disability
categories described in 8300.7 for any child within that age range if it is
determined, through the evaluation conducted under 88300.530-300.536,
that the child has an impairment described in 8300.7, and because of that
impairment needs special education and related services.

(2) The State or LEA shall ensure that all of the child's special education
and related services needs that have been identified through the
evaluation described in paragraph (b)(1) of this section are appropriately
addressed.

(c) Common definition of developmental delay. A State may adopt a common
definition of developmental delay for use in programs under Parts B and C of the
Act.

(Authority: 20 U.S.C. 1401(3)(A) and (B))
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Evaluations and Reevaluations
8300.320 Initial evaluations.

(a) Each public agency shall ensure that a full and individual evaluation is
conducted for each child being considered for special education and related
services under Part B of the Act—

(1) To determine if the child is a "child with a disability" under 8300.7; and
(2) To determine the educational needs of the child.

(b) In implementing the requirements of paragraph (a) of this section, the public
agency shall ensure that—

(1) The evaluation is conducted in accordance with the procedures
described in §8300.530-300.535; and

(2) The results of the evaluation are used by the child's IEP team in
meeting the requirements of §8300.340-300.350.

(Authority: 20 U.S.C. 1414(a), (b), and (c))

§300.321 Reevaluations.
Each public agency shall ensure that—

(a) A reevaluation of each child with a disability is conducted in accordance with
§300.536; and

(b) The results of any reevaluations are addressed by the child's IEP team
under 88300.340-300.349 in reviewing and, as appropriate, revising the child's
IEP.

(Authority: 20 U.S.C. 1414(a)(2))

88300.322-300.324 [Reserved]

Individualized Education Programs
8300.340 Definitions related to IEPs.

(&) Individualized education program. As used in this part, the term
individualized education program or IEP means a written statement for a child
with a disability that is developed, reviewed, and revised in a meeting in
accordance with 88300.341-300.350.

(b) Participating agency. As used in 8300.348, participating agency means a
State or local agency, other than the public agency responsible for a student's
education, that is financially and legally responsible for providing transition
services to the student.

(Authority: 20 U.S.C. 1401(11), 1412(a)(10)(B))
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8300.341 Responsibility of SEA and other public agencies for IEPs.
(&) The SEA shall ensure that each public agency—

(1) Except as provided in 88300.450-300.462, develops and implements
an IEP for each child with a disability served by that agency; and

(2) Ensures that an IEP is developed and implemented for each eligible
child placed in or referred to a private school or facility by the public
agency.

(b) Paragraph (a) of this section applies to—

(1) The SEA, ifitis involved in providing direct services to children with
disabilities, in accordance with 8300.370(a) and (b)(1); and

(2) Except as provided in 8300.600(d), the other public agencies
described in 8300.2, including LEAs and other State agencies that provide
special education and related services either directly, by contract, or
through other arrangements.

(Authority: 20 U.S.C. 1412(a)(4), (2)(10)(B))

§300.342 When IEPs must be in effect.

(a) General. Atthe beginning of each school year, each public agency shall
have an IEP in effect for each child with a disability within its jurisdiction.

(b) Implementation of IEPs. Each public agency shall ensure that—
(1) AnIEP—

(i) Is in effect before special education and related services are
provided to an eligible child under this part; and

(i) Is implemented as soon as possible following the meetings
described under 8300.343;

(2) The child’s IEP is accessible to each regular education teacher,
special education teacher, related service provider, and other service
provider who is responsible for its implementation; and

(3) Each teacher and provider described in paragraph (b)(2) of this
section is informed of—

(i) His or her specific responsibilities related to implementing the
child’s IEP; and

(i) The specific accommodations, modifications, and supports that
must be provided for the child in accordance with the IEP.

(c) IEP or IFSP for children aged 3 through 5.

(1) Inthe case of a child with a disability aged 3 through 5 (or, at the
discretion of the SEA a 2-year-old child with a disability who will turn age 3
during the school year), an IFSP that contains the material described in
section 636 of the Act, and that is developed in accordance with 88
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300.341-300.346 and 88300.349-300.350, may serve as the IEP of the
child if using that plan as the IEP is—

(i) Consistent with State policy; and
(i) Agreed to by the agency and the child's parents.

(2) In implementing the requirements of paragraph (c)(1) of this section,
the public agency shall—

(i) Provide to the child's parents a detailed explanation of the
differences between an IFSP and an IEP; and

(ii) If the parents choose an IFSP, obtain written informed consent
from the parents.

(d) Effective date for new requirements. All IEPs developed, reviewed, or
revised on or after July 1, 1998 must meet the requirements of 88300.340-
300.350.

(Authority: 20 U.S.C. 1414(d)(2)(A) and (B), Pub. L. 105-17, sec. 201(a)(2)(A),
()

§300.343 IEP meetings.

(a) General. Each public agency is responsible for initiating and conducting
meetings for the purpose of developing, reviewing, and revising the IEP of a child
with a disability (or, if consistent with 8300.342(c), an IFSP).

(c) Initial IEPs; provision of services.

(1) Each public agency shall ensure that within a reasonable period of
time following the agency's receipt of parent consent to an initial
evaluation of a child—

(i) The child is evaluated; and

(i) If determined eligible under this part, special education and
related services are made available to the child in accordance with
an IEP.

(2) In meeting the requirement in paragraph (b)(1) of this section, a
meeting to develop an IEP for the child must be conducted within 30-days
of a determination that the child needs special education and related
services.

(c) Review and revision of IEPs. Each public agency shall ensure that the IEP
team—

(1) Reviews the child's IEP periodically, but not less than annually, to
determine whether the annual goals for the child are being achieved; and

(2) Revises the IEP as appropriate to address -

(i) Any lack of expected progress toward the annual goals
described in 8300.347(a), and in the general curriculum, if
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appropriate;
(i) The results of any reevaluation conducted under 8300.536;
(iif) Information about the child provided to, or by, the
parents, as described in 8300.533(a)(1);
(iv) The child's anticipated needs; or
(v) Other matters.
(Authority: 20 U.S.C. 1413(a)(1), 1414(d)(4)(A))

§300.344 IEP team.

(a) General. The public agency shall ensure that the IEP team for each child
with a disability includes—

(1) The parents of the child,;

(2) At least one regular education teacher of the child (if the child is, or
may be, participating in the regular education environment);

(3) At least one special education teacher of the child, or if appropriate, at
least one special education provider of the child;

(4) A representative of the public agency who -

(i) Is qualified to provide, or supervise the provision of, specially
designed instruction to meet the unique needs of children with
disabilities;

(i) 1s knowledgeable about the general curriculum; and

(i) Is knowledgeable about the availability of resources of the
public agency;

(5) Anindividual who can interpret the instructional implications of
evaluation results, who may be a member of the team described in
paragraphs (a)(2) through (6) of this section;

(6) At the discretion of the parent or the agency, other individuals who
have knowledge or special expertise regarding the child, including related
services personnel as appropriate; and

(7) If appropriate, the child.
(b) Transition services participants.

(1) Under paragraph (a)(7) of this section, the public agency shall invite a
student with a disability of any age to attend his or her IEP meeting if a
purpose of the meeting will be the consideration of—

(i) The student’s transition services needs under 8300.347(b)(1); or

(i) The needed transition services for the student under
§300.347(b)(2); or
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(i) Both.
(2) If the student does not attend the IEP meeting, the public agency shall

take other steps to ensure that the student's preferences and interests are
considered.

3) (i) In implementing the requirements of 8300.347(b)(2), the public
agency also shall invite a representative of any other agency that is
likely to be responsible for providing or paying for transition
services.

(i) If an agency invited to send a representative to a meeting does
not do so, the public agency shall take other steps to obtain
participation of the other agency in the planning of any transition
services.

(c) Determination of knowledge and special expertise. The determination of
the knowledge or special expertise of any individual described in paragraph
(a)(6) of this section shall be made by the party (parents or public agency) who
invited the individual to be a member of the IEP.

(d) Designating a public agency representative. A public agency may
designate another public agency member of the IEP team to also serve as the
agency representative, if the criteria in paragraph (a)(4) of this section are
satisfied.

(Authority: 20 U.S.C. 1401(30), 1414(d)(1)(A)(7), (B))

§300.345 Parent participation.

(a) Public agency responsibility—general. Each public agency shall take
steps to ensure that one or both of the parents of a child with a disability are
present at each IEP meeting or are afforded the opportunity to participate,
including—

(1) Notifying parents of the meeting early enough to ensure that they will
have an opportunity to attend; and

(2) Scheduling the meeting at a mutually agreed on time and place.
(b) Information provided to parents.
(1) The notice required under paragraph (a)(1) of this section must—

() Indicate the purpose, time, and location of the meeting and who
will be in attendance; and

(i) Inform the parents of the provisions in 8300.344(a)(6) and (c)
(relating to the participation of other individuals on the IEP team
who have knowledge or special expertise about the child).

(2) For a student with a disability beginning at age 14, or younger, if
appropriate, the notice must also—

() Indicate that a purpose of the meeting will be the development
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of a statement of the transition services needs of the student
required in §300.347(b)(1); and

(i) Indicate that the agency will invite the student.

(3) For a student with a disability beginning at age 16, or younger, if
appropriate, the notice must—

() Indicate that a purpose of the meeting is the consideration of

needed transition services for the student required in
§300.347(b)(2);

(i) Indicate that the agency will invite the student; and

(i) Identify any other agency that will be invited to send a
representative.

(c) Other methods to ensure parent participation. If neither parent can
attend, the public agency shall use other methods to ensure parent participation,
including individual or conference telephone calls.

(d) Conducting an IEP meeting without a parent in attendance. A meeting
may be conducted without a parent in attendance if the public agency is unable
to convince the parents that they should attend. In this case the public agency
must have a record of its attempts to arrange a mutually agreed on time and
place, such as -

(1) Detailed records of telephone calls made or attempted and the results
of those calls;

(2) Copies of correspondence sent to the parents and any responses
received; and

(3) Detailed records of visits made to the parent's home or place of
employment and the results of those visits.

(e) Use of interpreters or other action, as appropriate. The public agency
shall take whatever action is necessary to ensure that the parent understands the
proceedings at the IEP meeting, including arranging for an interpreter for parents
with deafness or whose native language is other than English.

(f) Parent copy of child's IEP. The public agency shall give the parent a copy
of the child's IEP at no cost to the parent.

(Authority: 20 U.S.C. 1414(d)(1)(B)(i))

8300.346 Development, review, and revision of IEP.
(a) Development of IEP.
(1) General. In developing each child's IEP, the IEP team, shall consider -

(i) The strengths of the child and the concerns of the parents for
enhancing the education of their child,;

(i) The results of the initial or most recent evaluation of the child;

C:\Program Files\Adobe\Acrobat 4.0\Acrobat\plug_ins\OpenAl\Transform\temp\Part B Regulations.doc
105



and

(iif) As appropriate, the results of the child's performance on any
general State or district-wide assessment programs.

(2) Consideration of special factors. The IEP team also shall -

(i) Inthe case of a child whose behavior impedes his or her
learning or that of others, consider, if appropriate, strategies,
including positive behavioral interventions, strategies, and supports
to address that behavior;

(i) Inthe case of a child with limited English proficiency, consider
the language needs of the child as those needs relate to the child's
IEP;

(i) In the case of a child who is blind or visually impaired, provide
for instruction in Braille and the use of Braille unless the IEP team
determines, after an evaluation of the child's reading and writing
skills, needs, and appropriate reading and writing media (including
an evaluation of the child's future needs for instruction in Braille or
the use of Braille), that instruction in Braille or the use of Braille is
not appropriate for the child;

(iv) Consider the communication needs of the child, and in the
case of a child who is deaf or hard of hearing, consider the child's
language and communication needs, opportunities for direct
communications with peers and professional personnel in the
child's language and communication mode, academic level, and full
range of needs, including opportunities for direct instruction in the
child's language and communication mode; and

(v) Consider whether the child requires assistive technology
devices and services.

(b) Review and Revision of IEP. In conducting a meeting to review, and, if
appropriate, revise a child's IEP, the IEP team shall consider the factors
described in paragraph (a) of this section.

(c) Statement in IEP. If, in considering the special factors described in
paragraphs (a)(1) and (2) of this section, the IEP team determines that a child
needs a particular device or service (including an intervention, accommaodation,
or other program modification) in order for the child to receive FAPE, the IEP
team must include a statement to that effect in the child's IEP.

(d) Requirement with respect to regular education teacher. The regular
education teacher of a child with a disability, as a member of the IEP team, must,
to the extent appropriate, participate in the development, review, and revision of
the child's IEP, including assisting in the determination of—

(1) Appropriate positive behavioral interventions and strategies for the
child; and
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(2) Supplementary aids and services, program modifications or supports
for school personnel that will be provided for the child, consistent with
300.347(a)(3).

(e) Construction. Nothing in this section shall be construed to require the IEP
team to include information under one component of a child's IEP that is already
contained under another component of the child’s IEP.

(Authority: 20 U.S.C. 1414(d)(3) and (4)(B) and (e))

§300.347 Content of IEP.
(a) General. The IEP for each child with a disability must include—

(1) A statement of the child's present levels of educational performance,
including -

(i) How the child's disability affects the child's involvement and
progress in the general curriculum (i.e., the same curriculum as for
nondisabled children); or

(i) For preschool children, as appropriate, how the disability affects
the child's participation in appropriate activities;

(2) A statement of measurable annual goals, including benchmarks or
short-term objectives, related to -

(i) Meeting the child's needs that result from the child's disability to
enable the child to be involved in and progress in the general
curriculum (i.e., the same curriculum as for nondisabled children),
or for preschool children, as appropriate, to participate in
appropriate activities; and

(i) Meeting each of the child's other educational needs that result
from the child's disability;

(3) A statement of the special education and related services and
supplementary aids and services to be provided to the child, or on behalf
of the child, and a statement of the program modifications or supports for
school personnel that will be provided for the child—

(i) To advance appropriately toward attaining the annual goals;

(i) To be involved and progress in the general curriculum in
accordance with paragraph (a)(1) of this section and to participate
in extracurricular and other nonacademic activities; and

(i) To be educated and participate with other children with
disabilities and nondisabled children in the activities described in
this section;

(4) An explanation of the extent, if any, to which the child will not
participate with nondisabled children in the regular class and in the
activities described in paragraph (a)(3) of this section;
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(5) (i) A statement of any individual modifications in the administration
of State or district-wide assessments of student achievement that
are needed in order for the child to participate in the assessment;
and

(ii) If the IEP team determines that the child will not participate in a
particular State or district-wide assessment of student achievement
(or part of an assessment), a statement of -

(A) Why that assessment is not appropriate for the child;
and

(B) How the child will be assessed,;

(6) The projected date for the beginning of the services and modifications
described in paragraph (a)(3) of this section, and the anticipated
frequency, location, and duration of those services and modifications; and

(7) A statement of -

(i) How the child's progress toward the annual goals described in
paragraph (a)(2) of this section will be measured; and

(i) How the child's parents will be regularly informed (through such
means as periodic report cards), at least as often as parents are
informed of their nondisabled children's progress, of -

(A) Their child's progress toward the annual goals; and

(B) The extent to which that progress is sufficient to enable
the child to achieve the goals by the end of the year.

(b) Transition services. The IEP must include—

(1) For each student with a disability beginning at age 14 (or younger, if
determined appropriate by the IEP team), and updated annually, a
statement of the transition service needs of the student under the
applicable components of the student's IEP that focuses on the student's
courses of study (such as participation in advanced-placement courses or
a vocational education program); and

(2) For each student beginning at age 16 (or younger, if determined
appropriate by the IEP team), a statement of needed transition services
for the student, including, if appropriate, a statement of the interagency
responsibilities or any needed linkages.

(c) Transfer of rights. In a State that transfers rights at the age majority,
beginning at least one year before a student reaches the age of majority under
State law, the student's IEP must include a statement that the student has been
informed of his or her rights under Part B of the Act, if any, that will transfer to the
student on reaching the age of majority, consistent with §300.517.

(d) Students with disabilities convicted as adults and incarcerated in adult
prisons. Special rules concerning the content of IEPs for students with
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disabilities convicted as adults and incarcerated in adult prisons are contained in
§300.311(b) and (c).

(Authority: 20 U.S.C. 1414(d)(1)(A) and (d)(6)(A)(ii)

8300.348 Agency responsibilities for transition services.

(a) If a participating agency, other than the public agency, fails to provide the
transition services described in the IEP in accordance with §300.347(b)(1), the
public agency shall reconvene the IEP team to identify alternative strategies to
meet the transition objectives for the student set out in the IEP.

(b) Nothing in this part relieves any participating agency, including a State
vocational rehabilitation agency, of the responsibility to provide or pay for any
transition service that the agency would otherwise provide to students with
disabilities who meet the eligibility criteria of that agency.

(Authority: 20 U.S.C. 1414(d)(5); 1414(d)(1)(A)(vii)

8300.349 Private school placements by public agencies.
(a) Developing IEPs.

(1) Before a public agency places a child with a disability in, or refers a
child to, a private school or facility, the agency shall initiate and conduct a
meeting to develop an IEP for the child in accordance with §§300.346 and
300.347.

(2) The agency shall ensure that a representative of the private school or
facility attends the meeting. If the representative cannot attend, the
agency shall use other methods to ensure participation by the private
school or facility, including individual or conference telephone calls.

(b) Reviewing and revising IEPSs.

(1) After a child with a disability enters a private school or facility, any
meetings to review and revise the child's IEP may be initiated and
conducted by the private school or facility at the discretion of the public
agency.

(2) If the private school or facility initiates and conducts these meetings,
the public agency shall ensure that the parents and an agency
representative—

(i) Are involved in any decision about the child's IEP; and

(i) Agree to any proposed changes in the IEP before those
changes are implemented.

(c) Responsibility. Even if a private school or facility implements a child's IEP,
responsibility for compliance with this part remains with the public agency and
the SEA.

(Authority: 20 U.S.C. 1412(a)(10)(B))
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§300.350 IEP—accountability.

(&) Provision of services. Subject to paragraph (b) of this section, each public
agency must—

(1) Provide special education and related services to a child with a
disability in accordance with the child's IEP; and

(2) Make a good faith effort to assist the child to achieve the goals and
objectives or benchmarks listed in the IEP.

(b) Accountability. Part B of the Act does not require that any agency, teacher,
or other person be held accountable if a child does not achieve the growth
projected in the annual goals and benchmarks or objectives. However, the Act
does not prohibit a State or public agency from establishing its own accountability
systems regarding teacher, school, or agency performance.

(c) Construction—parent rights. Nothing in this section limits a parent's right
to ask for revisions of the child's IEP or to invoke due process procedures if the
parent feels that the efforts required in paragraph (a) of this section are not being
made.

(Authority: 20 U.S.C. 1414(d)); Cong. Rec. at H7152 (daily ed., July 21, 1975))

Direct Services By The Sea
8300.360 Use of LEA allocation for direct services.

(a) General. An SEA shall use the payments that would otherwise have been
available to an LEA or to a State agency to provide special education and related
services directly to children with disabilities residing in the area served by that
local agency, or for whom that State agency is responsible, if the SEA
determines that the LEA or State agency -

(1) Has not provided the information needed to establish the eligibility of
the agency under Part B of the Act;

(2) Is unable to establish and maintain programs of FAPE that meet the
requirements of this part;

(3) Is unable or unwilling to be consolidated with one or more LEAS in
order to establish and maintain the programs; or

(4) Has one or more children with disabilities who can best be served by a
regional or State program or service-delivery system designed to meet the
needs of these children.

(b) SEA responsibility if an LEA does not apply for Part B funds. (1) If an
LEA elects not to apply for its Part B allotment, the SEA must use those funds to
ensure that FAPE is available to all eligible children residing in the jurisdiction of
the LEA.

(2) (i) If the local allotment is not sufficient to meet the purpose
described in paragraph (b)(1) of this section, the SEA must ensure
compliance with 88300.121(a) and 300.300(a).
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(i) Consistent with 8300.301(a), the [State; SEA] may use
whatever funding sources are available in the State to implement
paragraph (b)(2)(i) of this section.

(c) SEA administrative procedures.
(1) In meeting the requirements in paragraph (a) of this section, the SEA

may provide special education and related services directly, by contract,
or through other arrangements.

(2) The excess cost requirements of §88300.184 and 300.185 do not apply
to the SEA.

(Authority: 20 U.S.C. 1413(h)(1))

8300.361 Nature and location of services.

The SEA may provide special education and related services under 8300.360(a)
in the manner and at the location it considers appropriate (including regional and
State centers). However, the manner in which the education and services are
provided must be consistent with the requirements of this part (including the LRE
provisions of §8300.550—300.556).

(Authority: 20 U.S.C. 1413(h)(2))
88300.362-300.369 [Reserved]

8300.370 Use of SEA allocations.

(a) Each State shall use any funds it retains under 8300.602 and does not use
for administration under 8300.620 for any of the following:

(1) Support and direct services, including technical assistance and
personnel development and training.

(2) Administrative costs of monitoring and complaint investigation, but
only to the extent that those costs exceed the costs incurred for those
activities during fiscal year 1985.

(3) To establish and implement the mediation process required by
8300.5086, including providing for the costs of mediators and support
personnel.

(4) To assist LEAs in meeting personnel shortages.

(5) To develop a State Improvement Plan under subpart 1 of Part D of the
Act.

(6) Activities at the State and local levels to meet the performance goals
established by the State under §300.137 and to support implementation of
the State Improvement Plan under subpart 1 of Part D of the Act if the
State receives funds under that subpart.

(7) To supplement other amounts used to develop and implement a
Statewide coordinated services system designed to improve results for
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children and families, including children with disabilities and their families,
but not to exceed one percent of the amount received by the State under
section 611 of the Act. This system must be coordinated with and, to the
extent appropriate, build on the system of coordinated services developed
by the State under Part C of the Act.

(8) For subgrants to LEAs for the purposes described in §300.622 (local
capacity building).

(b) For the purposes of paragraph (a) of this section -

(1) Direct services means services provided to a child with a disability by
the State directly, by contract, or through other arrangements; and

(2) Support services includes implementing the comprehensive system
of personnel development under §8300.380- 300.382, recruitment and
training of mediators, hearing officers, and surrogate parents, and public
information and parent training activities relating to FAPE for children with
disabilities.

(c) Of the funds an SEA retains under paragraph (a) of this section, the SEA
may use the funds directly, or distribute them to LEAsS on a competitive, targeted,
or formula basis.

(Authority: 20 U.S.C. 1411 (f)(3))

§300.371 [Reserved]

8300.372 Nonapplicability of requirements that prohibit commingling and
supplanting of funds.

A State may use funds it retains under 8300.602 without regard to -

(@) The prohibition on commingling of funds in §300.152; and

(b) The prohibition on supplanting other funds in 8300.153.

(Authority: 20 U.S.C. 1411(f)(2)(C))

Comprehensive System Of Personnel Development (CSPD)
8300.380 General CSPD requirements.

(a) Each State shall develop and implement a comprehensive system of
personnel development that—

(1) Is consistent with the purposes of this part and with section 635(a)(8)
of the Act;

(2) Is designed to ensure an adequate supply of qualified special
education, regular education, and related services personnel;

(3) Meets the requirements of §8300.381 and 300.382; and
(4) Is updated at least every five years.
(b) A State that has a State improvement grant has met the requirements of
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paragraph (a) of this section.
(Authority: 20 U.S.C. 1412(a)(14))

8300.381 Adequate supply of qualified personnel.

Each State must include, at least, an analysis of State and local needs for
professional development for personnel to serve children with disabilities that
includes, at a minimum -

(a) The number of personnel providing special education and related services;
and

(b) Relevant information on current and anticipated personnel vacancies and
shortages (including the number of individuals described in paragraph (a) of this
section with temporary certification), and on the extent of certification or
retraining necessary to eliminate these shortages, that is based, to the maximum
extent possible, on existing assessments of personnel needs.

(Authority: 20 U.S.C. 1453(b)(2)(B))

§300.382 Improvement strategies.

Each State must describe the strategies the State will use to address the needs
identified under 8300.381. These strategies must include how the State will
address the identified needs for in-service and pre-service preparation to ensure
that all personnel who work with children with disabilities (including both
professional and paraprofessional personnel who provide special education,
general education, related services, or early intervention services) have the skills
and knowledge necessary to meet the needs of children with disabilities. The
plan must include a description of how the State will—

(a) Prepare general and special education personnel with the content knowledge
and collaborative skills needed to meet the needs of children with disabilities
including how the State will work with other States on common certification
criteria,

(b) Prepare professionals and paraprofessionals in the area of early intervention
with the content knowledge and collaborative skills needed to meet the needs of
infants and toddlers with disabilities;

(c) Work with institutions of higher education and other entities that (on both a
pre-service and an in-service basis) prepare personnel who work with children
with disabilities to ensure that those institutions and entities develop the capacity
to support quality professional development programs that meet State and local
needs;

(d) Work to develop collaborative agreements with other States for the joint
support and development of programs to prepare personnel for which there is not
sufficient demand within a single State to justify support or development of a
program of preparation;

(e) Work in collaboration with other States, particularly neighboring States, to
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address the lack of uniformity and reciprocity in credentialing of teachers and
other personnel,

(f) Enhance the ability of teachers and others to use strategies, such as
behavioral interventions, to address the conduct of children with disabilities that
impedes the learning of children with disabilities and others;

(g) Acquire and disseminate, to teachers, administrators, school board
members, and related services personnel, significant knowledge derived from
educational research and other sources, and how the State will, if appropriate,
adopt promising practices, materials, and technology;

(h) Recruit, prepare, and retain qualified personnel, including personnel with
disabilities and personnel from groups that are under-represented in the fields of
regular education, special education, and related services;

(i) Insure that the plan is integrated, to the maximum extent possible, with other
professional development plans and activities, including plans and activities
developed and carried out under other Federal and State laws that address
personnel recruitment and training; and

() Provide for the joint training of parents and special education, related
services, and general education personnel.

(Authority: 20 U.S.C. 1453 (c)(3)(D))
§8300.383-300.387 [Reserved]

Subpart D—Children in Private Schools

Children With Disabilities In Private Schools Placed Or Referred
By Public Agencies

§300.400 Applicability of §§300.400-300.402.

Sections 300.401-300.402 apply only to children with disabilities who are or have
been placed in or referred to a private school or facility by a public agency as a
means of providing special education and related services.

(Authority: 20 U.S.C. 1412(a)(10)(B))

8300.401 Responsibility of State educational agency.

Each SEA shall ensure that a child with a disability who is placed in or referred to
a private school or facility by a public agency—

(a) Is provided special education and related services—

(1) In conformance with an IEP that meets the requirements of
§8300.340-300.350; and

(2) At no cost to the parents;
(b) Is provided an education that meets the standards that apply to education
provided by the SEA and LEAs (including the requirements of this part); and
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(c) Has all of the rights of a child with a disability who is served by a public
agency.

(Authority: 20 U.S.C. 1412(a)(10)(B))

§300.402 Implementation by State educational agency.
In implementing 8300.401, the SEA shall—

(&) Monitor compliance through procedures such as written reports, on-site
visits, and parent questionnaires;

(b) Disseminate copies of applicable standards to each private school and
facility to which a public agency has referred or placed a child with a disability;
and

(c) Provide an opportunity for those private schools and facilities to participate in
the development and revision of State standards that apply to them.

(Authority: 20 U.S.C. 1412(a)(10)(B))

Children With Disabilities Enrolled By Their Parents in Private
Schools When FAPE is at Issue

8300.403 Placement of children by parents if FAPE is at issue.

(a) General. This part does not require an LEA to pay for the cost of education,
including special education and related services, of a child with a disability at a
private school or facility if that agency made FAPE available to the child and the
parents elected to place the child in a private school or facility. However, the
public agency shall include that child in the population whose needs are
addressed consistent with 88300.450-300.462.

(b) Disagreements about FAPE. Disagreements between a parent and a
public agency regarding the availability of a program appropriate for the child,
and the question of financial responsibility, are subject to the due process
procedures of §8300.500-300.517.

(c) Reimbursement for private school placement. If the parents of a child
with a disability, who previously received special education and related services
under the authority of a public agency, enroll the child in a private preschool,
elementary, or secondary school without the consent of or referral by the public
agency, a court or a hearing officer may require the agency to reimburse the
parents for the cost of that enroliment if the court or hearing officer finds that the
agency had not made FAPE available to the child in a timely manner prior to that
enrollment and that the private placement is appropriate. A parental placement
may be found to be appropriate by a hearing officer or a court even if it does not
meet the State standards that apply to education provided by the SEA and LEAs.

(d) Limitation on reimbursement. The cost of reimbursement described in
paragraph (c) of this section may be reduced or denied -

(1) If -

C:\Program Files\Adobe\Acrobat 4.0\Acrobat\plug_ins\OpenAl\Transform\temp\Part B Regulations.doc
115



(i) Atthe most recent IEP meeting that the parents attended prior
to removal of the child from the public school, the parents did not
inform the IEP team that they were rejecting the placement
proposed by the public agency to provide FAPE to their child,
including stating their concerns and their intent to enroll their child
in a private school at public expense; or

(i) Atleast ten (10) business days (including any holidays that
occur on a business day) prior to the removal of the child from the
public school, the parents did not give written notice to the public
agency of the information described in paragraph (d)(1)(i) of this
section;

(2) If, prior to the parents' removal of the child from the public school, the
public agency informed the parents, through the notice requirements
described in 8300.503(a)(1), of its intent to evaluate the child (including a
statement of the purpose of the evaluation that was appropriate and
reasonable), but the parents did not make the child available for the
evaluation; or

(3) Upon ajudicial finding of unreasonableness with respect to actions
taken by the parents.

(e) Exception. Notwithstanding the notice requirement in paragraph (d)(1) of
this section, the cost of reimbursement may not be reduced or denied for failure
to provide the notice if -

(1) The parent is illiterate and cannot write in English;

(2) Compliance with paragraph (d)(1) of this section would likely result in
physical or serious emotional harm to the child;

(3) The school prevented the parent from providing the notice; or

(4) The parents had not received notice, pursuant to section 615 of the
Act, of the notice requirement in paragraph (d)(1) of this section.

(Authority: 20 U.S.C. 1412(a)(10)(C))
Children With Disabilities Enrolled By Their Parents In Private
Schools

8300.450 Definition of "private school children with disabilities.”

As used in this part, private school children with disabilities means children
with disabilities enrolled by their parents in private schools or facilities other than
children with disabilities covered under 88300.400-300.402.

(Authority: 20 U.S.C. 1412(a)(10)(A))

8300.451 Child find for private school children with disabilities.

(a) Each LEA shall locate, identify, and evaluate all private school children with
disabilities, including religious-school children residing in the jurisdiction of the
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LEA, in accordance with 88300.125 and 300.220. The activities undertaken to
carry out this responsibility for private school children with disabilities must be
comparable to activities undertaken for children with disabilities in public schools.

(b) Each LEA shall consult with appropriate representatives of private school
children with disabilities on how to carry out the activities described in paragraph
(a) of this section.

(Authority: 20 U.S.C. 1412(a)(10)(A)(ii))

8300.452 Provision of services—basic requirement.

(a) General. To the extent consistent with their number and location in the
State, provision must be made for the participation of private school children with
disabilities in the program assisted or carried out under Part B of the Act by
providing them with special education and related services in accordance with
§8300.453-300.462.

(b) SEA Responsibility—services plan. Each SEA shall ensure that, in
accordance with paragraph (a) of this section and 88300.454-300.456, a services
plan is developed and implemented for each private school child with a disability
who has been designated to receive special education and related services
under this part.

(Authority: 20 U.S.C. 1412(a)(10)(A)(1))

§300.453 Expenditures.

(a) Formula. To meet the requirement of 8300.452(a), each LEA must spend
on providing special education and related services to private school children
with disabilities—

(1) For children aged 3 through 21, an amount that is the same proportion
of the LEA's total subgrant under section 611(g) of the Act as the number
of private school children with disabilities aged 3 through 21 residing in its
jurisdiction is to the total number of children with disabilities in its
jurisdiction aged 3 through 21; and

(2) For children aged 3 through 5, an amount that is the same proportion
of the LEA's total subgrant under section 619(g) of the Act as the number
of private school children with disabilities aged 3 through 5 residing in its
jurisdiction is to the total number of children with disabilities in its
jurisdiction aged 3 through 5.

(b) Child count.
(1) Each LEA shall—

(i) Consult with representatives of private school children in
deciding how to conduct the annual count of the number of private
school children with disabilities; and

(i) Ensure that the count is conducted on December 1 or the last
Friday of October of each year.
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(2) The child count must be used to determine the amount that the LEA
must spend on providing special education and related services to private
school children with disabilities in the next subsequent fiscal year.

(c) Expenditures for child find may not be considered. Expenditures for child
find activities described in 8300.451 may not be considered in determining
whether the LEA has met the requirements of paragraph (a) of this section.

(d) Additional services permissible. State and local educational agencies are
not prohibited from providing services to private school children with disabilities in
excess of those required by this part, consistent with State law or local policy.

(Authority: 20 U.S.C. 1412(a)(10)(A))

8300.454 Services determined.
(&) No individual right to special education and related services.

(1) No private school child with a disability has an individual right to
receive some or all of the special education and related services that the
child would receive if enrolled in a public school.

(2) Decisions about the services that will be provided to private school
children with disabilities under 88300.452-300.462, must be made in
accordance with paragraphs (b), and (c) of this section.

(b) Consultation with representatives of private school children with disabilities.

(1) General. Each LEA shall consult, in a timely and meaningful way, with
appropriate representatives of private school children with disabilities in
light of the funding under 8300.453, the number of private school children
with disabilities, the needs of private school children with disabilities, and
their location to decide—

(i) Which children will receive services under 8300.452;
(i) What services will be provided;

(i) How and where the services will be provided; and
(iv) How the services provided will be evaluated.

(2) Genuine opportunity. Each LEA shall give appropriate representatives
of private school children with disabilities a genuine opportunity to express
their views regarding each matter that is subject to the consultation
requirements in this section.

(3) Timing. The consultation required by paragraph (b)(1) of this section
must occur before the LEA makes any decision that affects the
opportunities of private school children with disabilities to participate in
services under §8300.452-300.462.

(4) Decisions. The LEA shall make the final decisions with respect to the
services to be provided to eligible private school children.

(c) Services plan for each child served under 88300.450-300.462. If a child with
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a disability is enrolled in a religious or other private school and will receive
special education or related services from an LEA, the LEA shall—

(1) Initiate and conduct meetings to develop, review, and revise a
services plan for the child, in accordance with §300.455(b); and

(2) Ensure that a representative of the religious or other private school
attends each meeting. If the representative cannot attend, the LEA shall
use other methods to ensure participation by the private school, including
individual or conference telephone calls.

(Authority: 1412 (a)(10)(A))

§300.455 Services provided.
(a) General.

(1) The services provided to private school children with disabilities must
be provided by personnel meeting the same standards as personnel
providing services in the public schools.

(2) Private school children with disabilities may receive a different amount
of services than children with disabilities in public schools.

(3) No private school child with a disability is entitled to any service or to
any amount of a service the child would receive if enrolled in a public
school.

(b) Services provided in accordance with a services plan.

(1) Each private school child with a disability who has been designated to
receive services under §300.452 must have a services plan that describes
the specific special education and related services that the LEA will
provide to the child in light of the services that the LEA has determined,
through the process described in §88300.453-300.454, it will make
available to private school children with disabilities.

(2) The services plan must, to the extent appropriate—

(i) Meet the requirements of 8300.347, with respect to the services
provided; and

(i) Be developed, reviewed, and revised consistent with
§8300.342-300.346.
(Authority: 20 U.S.C. 1412(a)(10)(A))

8300.456 Location of services; transportation.

(a) On-site. Services provided to private school children with disabilities may be
provided on-site at a child's private school, including a religious school, to the
extent consistent with law.
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(b) Transportation.
(1) General.

(i) If necessary for the child to benefit from or participate in the
services provided under this part, a private school child with a
disability must be provided transportation—

(A) From the child's school or the child's home to a site
other than the private school; and

(B) From the service site to the private school, or to the
child's home, depending on the timing of the services.

(i) LEAs are not required to provide transportation from the child's
home to the private school.

(2) Cost of transportation. The cost of the transportation described in
paragraph (b)(1)(i) of this section may be included in calculating whether
the LEA has met the requirement of 8300.453.

(Authority: 20 U.S.C. 1412(a)(10)(A))

§300.457 Complaints.

(a) Due process inapplicable. The procedures in 88300.504-300.515 do not
apply to complaints that an LEA has failed to meet the requirements of
88300.452-300.462, including the provision of services indicated on the child's
services plan.

(b) Due process applicable. The procedures in 88300.504-300.515 do apply to
complaints that an LEA has failed to meet the requirements of 8300.451,
including the requirements of §8300.530-300.543.

(c) State complaints. Complaints that an SEA or LEA has failed to meet the
requirements of 88300.451-300.462 may be filed under the procedures in
§8300.660-300.662.

(Authority: 20 U.S.C. 1412(a)(10)(A))

8300.458 Separate classes prohibited.

An LEA may not use funds available under section 611 or 619 of the Act for
classes that are organized separately on the basis of school enrollment or
religion of the students if—

(&) The classes are at the same site; and

(b) The classes include students enrolled in public schools and students enrolled
in private schools.

(Authority: 20 U.S.C. 1412(a)(10)(A))

8300.459 Requirement that funds not benefit a private school.
(a) An LEA may not use funds provided under section 611 or 619 of the Act to
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finance the existing level of instruction in a private school or to otherwise benefit
the private school.

(b) The LEA shall use funds provided under Part B of the Act to meet the special
education and related services needs of students enrolled in private schools, but
not for—

(1) The needs of a private school; or
(2) The general needs of the students enrolled in the private school.
(Authority: 20 U.S.C. 1412(a)(10)(A))

8300.460 Use of public school personnel.

An LEA may use funds available under sections 611 and 619 of the Act to make
public school personnel available in other than public facilities—

(a) To the extent necessary to provide services under 88300.450-300.462 for
private school children with disabilities; and

(b) If those services are not normally provided by the private school.
(Authority: 20 U.S.C. 1412(a)(10)(A))

8300.461 Use of private school personnel.

An LEA may use funds available under sections 611 or 619 of the Act to pay for
the services of an employee of a private school to provide services under
88300.450-300.462 if—

(@) The employee performs the services outside of his or her regular hours of
duty; and

(b) The employee performs the services under public supervision and control.
(Authority: 20 U.S.C. 1412(a)(10)(A))

§300.462 Requirements concerning property, equipment, and supplies for
the benefit of private school children with disabilities.

(&) A public agency must keep title to and exercise continuing administrative
control of all property, equipment, and supplies that the public agency acquires
with funds under section 611 or 619 of the Act for the benefit of private school
children with disabilities.

(b) The public agency may place equipment and supplies in a private school for
the period of time needed for the program.

(c) The public agency shall ensure that the equipment and supplies placed in a
private school—

(1) Are used only for Part B purposes; and

(2) Can be removed from the private school without remodeling the
private school facility.
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(d) The public agency shall remove equipment and supplies from a private
school if—

(1) The equipment and supplies are no longer needed for Part B
purposes; or

(2) Removal is necessary to avoid unauthorized use of the equipment and
supplies for other than Part B purposes.

(e) No funds under Part B of the Act may be used for repairs, minor remodeling,
or construction of private school facilities.

(Authority: 20 U.S.C. 1412(a)(10)(A))

Procedures For By-Pass
§300.480 By-pass—general.

(a) The Secretary implements a by-pass if an SEA is, and was on December 2,
1983, prohibited by law from providing for the participation of private school
children with disabilities in the program assisted or carried out under Part B of the
Act, as required by section 612(a)(10)(A) of the Act and by §8300.452-300.462.

(b) The Secretary waives the requirement of section 612(a)(10)(A) of the Act and
of 88300.452-300.462 if the Secretary implements a by-pass.

(Authority: 20 U.S.C. 1412(f)(1))

8300.481 Provisions for services under a by-pass.

(a) Before implementing a by-pass, the Secretary consults with appropriate
public and private school officials, including SEA officials, in the affected State to
consider matters such as—

(1) The prohibition imposed by State law that results in the need for a
by-pass;

(2) The scope and nature of the services required by private school
children with disabilities in the State, and the number of children to be
served under the by-pass; and

(3) The establishment of policies and procedures to ensure that private
school children with disabilities receive services consistent with the
requirements of section 612(a)(10)(A) of the Act and §8300.452-300.462.

(b) After determining that a by-pass is required, the Secretary arranges for the
provision of services to private school children with disabilities in the State in a
manner consistent with the requirements of section 612(a)(10)(A) of the Act and
88300.452-300.462 by providing services through one or more agreements with
appropriate parties.

(c) For any fiscal year that a by-pass is implemented, the Secretary determines
the maximum amount to be paid to the providers of services by multiplying—

(1) A per child amount that may not exceed the amount per child provided
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by the Secretary under Part B of the Act for all children with disabilities in
the State for the preceding fiscal year; by

(2) The number of private school children with disabilities (as defined by
§8300.7(a) and 300.450) in the State, as determined by the Secretary on
the basis of the most recent satisfactory data available, which may include
an estimate of the number of those children with disabilities.

(d) The Secretary deducts from the State's allocation under Part B of the Act the
amount the Secretary determines is necessary to implement a by-pass and pays
that amount to the provider of services. The Secretary may withhold this amount
from the State's allocation pending final resolution of any investigation or
complaint that could result in a determination that a by-pass must be
implemented.

(Authority: 20 U.S.C. 1412(f)(2))

§300.482 Notice of intent to implement a by-pass.

(a) Before taking any final action to implement a by-pass, the Secretary provides
the affected SEA with written notice.

(b) In the written notice, the Secretary—

(1) States the reasons for the proposed by-pass in sufficient detail to
allow the SEA to respond; and

(2) Advises the SEA that it has a specific period of time (at least 45 days)
from receipt of the written notice to submit written objections to the
proposed by-pass and that it may request in writing the opportunity for a
hearing to show cause why a by-pass should not be implemented.

(c) The Secretary sends the notice to the SEA by certified mail with return
receipt requested.

(Authority: 20 U.S.C. 1412(f)(3)(A))

8300.483 Request to show cause.

An SEA seeking an opportunity to show cause why a by-pass should not be
implemented shall submit a written request for a show cause hearing to the
Secretary.

(Authority: 20 U.S.C. 1412(f)(3))

§300.484 Show cause hearing.
(a) If a show cause hearing is requested, the Secretary—

(1) Notifies the SEA and other appropriate public and private school
officials of the time and place for the hearing; and

(2) Designates a person to conduct the show cause hearing. The
designee must not have had any responsibility for the matter brought for a
hearing.
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(b) At the show cause hearing, the designee considers matters such as—
(1) The necessity for implementing a by-pass;

(2) Possible factual errors in the written notice of intent to implement a
by-pass; and

(3) The objections raised by public and private school representatives.

(c) The designee may regulate the course of the proceedings and the conduct of
parties during the pendency of the proceedings. The designee takes all steps
necessary to conduct a fair and impartial proceeding, to avoid delay, and to
maintain order.

(d) The designee may interpret applicable statutes and regulations, but may not
waive them or rule on their validity.

(e) The designee arranges for the preparation, retention, and, if appropriate,
dissemination of the record of the hearing.

(Authority: 20 U.S.C. 1412(f)(3))

§300.485 Decision.
(a) The designee who conducts the show cause hearing -
(1) Issues a written decision that includes a statement of findings; and

(2) Submits a copy of the decision to the Secretary and sends a copy to
each party by certified mail with return receipt requested.

(b) Each party may submit comments and recommendations on the designee's
decision to the Secretary within 15 days of the date the party receives the
designee's decision.

(c) The Secretary adopts, reverses, or modifies the designee's decision and
notifies the SEA of the Secretary's final action. That notice is sent by certified
mail with return receipt requested.

(Authority: 20 U.S.C. 1412(f)(3))

8300.486 Filing requirements.

(@) Any written submission under §8300.482-300.485 must be filed by
hand-delivery, by mail, or by facsimile transmission. The Secretary discourages
the use of facsimile transmission for documents longer than five pages.

(b) The filing date under paragraph (a) of this section is the date the document
is—

(1) Hand-delivered,

(2) Mailed; or

(3) Sent by facsimile transmission.
(c) A party filing by facsimile transmission is responsible for confirming that a

C:\Program Files\Adobe\Acrobat 4.0\Acrobat\plug_ins\OpenAl\Transform\temp\Part B Regulations.doc
124



complete and legible copy of the document was received by the Department.

(d) If a document is filed by facsimile transmission, the Secretary or the hearing
officer, as applicable, may require the filing of a follow-up hard copy by
hand-delivery or by mail within a reasonable period of time.

(e) If agreed upon by the parties, service of a document may be made upon the
other party by facsimile transmission.

(Authority: 20 U.S.C. 1412(f)(3))

8300.487 Judicial review.

If dissatisfied with the Secretary's final action, the SEA may, within 60 days after
notice of that action, file a petition for review with the United States Court of
Appeals for the circuit in which the State is located. The procedures for judicial
review are described in section 612(f)(3)(B)-(D) of the Act.

(Authority: 20 U.S.C. 1412(f)(3)(B)-(D))

Subpart E—Procedural Safeguards

Due Process Procedures for Parents and Children
8300.500 General responsibility of public agencies; definitions.

(a) Responsibility of SEA and other public agencies. Each SEA shall ensure
that each public agency establishes, maintains, and implements procedural
safeguards that meet the requirements of §§300.500-300.529.

(b) Definitions of "consent,” "evaluation,” and "personally identifiable." As
used in this part—

(1) Consent means that—

(i) The parent has been fully informed of all information relevant to
the activity for which consent is sought, in his or her native
language, or other mode of communication;

(i) The parent understands and agrees in writing to the carrying
out of the activity for which his or her consent is sought, and the
consent describes that activity and lists the records (if any) that will
be released and to whom; and

(i) (A) The parent understands that the granting of consent is
voluntary on the part of the parent and may be revoked at
anytime.

(B) If a parent revokes consent, that revocation is not
retroactive (i.e., it does not negate an action that has
occurred after the consent was given and before the consent
was revoked).

(2) Evaluation means procedures used in accordance with
88300.530-300.536 to determine whether a child has a disability and the
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nature and extent of the special education and related services that the
child needs; and

(3) Personally identifiable means that information includes—

(i) The name of the child, the child's parent, or other family
member;

(i) The address of the child;

(i) A personal identifier, such as the child's social security number
or student number; or

(iv) A list of personal characteristics or other information that would
make it possible to identify the child with reasonable certainty.

(Authority: 20 U.S.C. 1415(a))

§300.501 Opportunity to examine records; parent participation in meetings.

(a) General. The parents of a child with a disability must be afforded, in
accordance with the procedures of §8300.562- 300.569, an opportunity to—

(1) Inspect and review all education records with respect to—

() The identification, evaluation, and educational placement of the
child; and

(i) The provision of FAPE to the child; and
(2) Participate in meetings with respect to—

() The identification, evaluation, and educational placement of the
child; and

(i) The provision of FAPE to the child.
(b) Parent participation in meetings.

(1) Each public agency shall provide notice consistent with
8300.345(a)(1) and (b)(1) to ensure that parents of children with
disabilities have the opportunity to participate in meetings described in
paragraph (a)(2) of this section.

(2) A meeting does not include informal or unscheduled conversations
involving public agency personnel and conversations on issues such as
teaching methodology, lesson plans, or coordination of service provision if
those issues are not addressed in the child’s IEP. A meeting also does
not include preparatory activities that public agency personnel engage in
to develop a proposal or response to a parent proposal that will be
discussed at a later meeting.

(c) Parent involvement in placement decisions.

(1) Each public agency shall ensure that the parents of each child with a
disability are members of any group that makes decisions on the
educational placement of their child.
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(2) In implementing the requirements of paragraph (c)(1) of this section,
the public agency shall use procedures consistent with the procedures
described in 8300.345(a) through (b)(1).

(3) If neither parent can participate in a meeting in which a decision is to
be made relating to the educational placement of their child, the public
agency shall use other methods to ensure their participation, including
individual or conference telephone calls, or video conferencing.

(4) A placement decision may be made by a group without the
involvement of the parents, if the public agency is unable to obtain the
parents' participation in the decision. In this case, the public agency must
have a record of its attempt to ensure their involvement, including
information that is consistent with the requirements of §300.345(d).

(5) The public agency shall make reasonable efforts to ensure that the
parents understand, and are able to participate in, any group discussions
relating to the educational placement of their child, including arranging for
an interpreter for parents with deafness, or whose native language is other
than English.

(Authority: 20 U.S.C. 1414(f), 1415(b)(1))

8300.502 Independent educational evaluation.
(a) General.

(1) The parents of a child with a disability have the right under this part to
obtain an independent educational evaluation of the child, subject to
paragraphs (b) through (e) of this section.

(2) Each public agency shall provide to parents, upon request for an
independent educational evaluation, information about where an
independent educational evaluation may be obtained, and the agency
criteria applicable for independent educational evaluations as set forth in
paragraph (e) of this section.

(3) For the purposes of this part—

() Independent educational evaluation means an evaluation
conducted by a qualified examiner who is not employed by the
public agency responsible for the education of the child in question;
and

(i) Public expense means that the public agency either pays for
the full cost of the evaluation or ensures that the evaluation is
otherwise provided at no cost to the parent, consistent with
§300.301.

(b) Parent right to evaluation at public expense.

(1) A parent has the right to an independent educational evaluation at
public expense if the parent disagrees with an evaluation obtained by the
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public agency.

(2) If a parent requests an independent educational evaluation at public
expense, the public agency must, without unnecessary delay, either—

() Initiate a hearing under 8300.507 to show that its evaluation is
appropriate; or

(i) Ensure that an independent educational evaluation is provided
at public expense, unless the agency demonstrates in a hearing
under 8300.507 that the evaluation obtained by the parent did not
meet agency criteria.

(3) If the public agency initiates a hearing and the final decision is that the
agency's evaluation is appropriate, the parent still has the right to an
independent educational evaluation, but not at public expense.

(4) If a parent requests an independent educational evaluation, the public
agency may ask for the parent's reason why he or she objects to the
public evaluation. However, the explanation by the parent may not be
required and the public agency may not unreasonably delay either
providing the independent educational evaluation at public expense or
initiating a due process hearing to defend the public evaluation.

(c) Parent-initiated evaluations. If the parent obtains an independent
educational evaluation at private expense, the results of the evaluation—

(1) Must be considered by the public agency, if it meets agency criteria, in
any decision made with respect to the provision of FAPE to the child; and

(2) May be presented as evidence at a hearing under this subpart
regarding that child.

(d) Requests for evaluations by hearing officers. If a hearing officer requests
an independent educational evaluation as part of a hearing, the cost of the
evaluation must be at public expense.

(e) Agency criteria.

(1) If an independent educational evaluation is at public expense, the
criteria under which the evaluation is obtained, including the location of the
evaluation and the qualifications of the examiner, must be the same as the
criteria that the public agency uses when it initiates an evaluation, to the
extent those criteria are consistent with the parent’s right to an
independent educational evaluation.

(2) Except for the criteria described in paragraph (e)(1) of this section, a
public agency may not impose conditions or timelines related to obtaining
an independent educational evaluation at public expense.

(Authority: 20 U.S.C. 1415(b)(1))
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8300.503 Prior notice by the public agency; content of notice.
(a) Notice.

(1) Written notice that meets the requirements of paragraph (b) of this
section must be given to the parents of a child with a disability a
reasonable time before the public agency—

(i) Proposes to initiate or change the identification, evaluation, or
educational placement of the child or the provision of FAPE to the
child; or

(i) Refuses to initiate or change the identification, evaluation, or
educational placement of the child or the provision of FAPE to the
child.

(2) If the notice described under paragraph (a)(1) of this section relates to
an action proposed by the public agency that also requires parental
consent under 8300.505, the agency may give notice at the same time it
requests parent consent.

(b) Content of notice. The notice required under paragraph (a) of this section
must include—

(1) A description of the action proposed or refused by the agency;

(2) An explanation of why the agency proposes or refuses to take the
action;

(3) A description of any other options that the agency considered and the
reasons why those options were rejected,;

(4) A description of each evaluation procedure, test, record, or report the
agency used as a basis for the proposed or refused action;

(5) A description of any other factors that are relevant to the agency's
proposal or refusal;

(6) A statement that the parents of a child with a disability have protection
under the procedural safeguards of this part and, if this notice is not an
initial referral for evaluation, the means by which a copy of a description of
the procedural safeguards can be obtained; and

(7) Sources for parents to contact to obtain assistance in understanding
the provisions of this part.

(c) Notice in understandable language.
(1) The notice required under paragraph (a) of this section must be—
(i) Written in language understandable to the general public; and

(i) Provided in the native language of the parent or other mode of
communication used by the parent, unless it is clearly not feasible
to do so.

(2) If the native language or other mode of communication of the parent is
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not a written language, the public agency shall take steps to ensure—

(i) That the notice is translated orally or by other means to the
parent in his or her native language or other mode of
communication;

(i) That the parent understands the content of the notice; and

(i) That there is written evidence that the requirements in
paragraphs (c)(2)(i) and (ii) of this section have been met.

(Authority: 20 U.S.C. 1415(b)(3), (4) and (c), 1414(b)(1))

8300.504 Procedural safeguards notice.

(@) General. A copy of the procedural safeguards available to the parents of a
child with a disability must be given to the parents, at a minimum—

(1) Upon initial referral for evaluation;

(2) Upon each notification of an IEP meeting;

(3) Upon reevaluation of the child; and

(4) Upon receipt of a request for due process under 8300.507.

(b) Contents. The procedural safeguards notice must include a full explanation
of all of the procedural safeguards available under 88300.403, 300.500-300.529,
and 300.560-300.577, and the State complaint procedures available under
88300.660-300.662 relating to—

(1) Independent educational evaluation;

(2) Prior written notice;

(3) Parental consent;

(4) Access to educational records;

(5) Opportunity to present complaints to initiate due process hearings;
(6) The child's placement during pendency of due process proceedings;

(7) Procedures for students who are subject to placement in an interim
alternative educational setting;

(8) Requirements for unilateral placement by parents of children in private
schools at public expense;

(9) Mediation;

(10) Due process hearings, including requirements for disclosure of
evaluation results and recommendations;

(11) State-level appeals (if applicable in that State);
(12) Civil actions;
(13) Attorneys' fees; and
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(14) The State complaint procedures under 88300.660- 300.662,
including a description of how to file a complaint and the timelines under
those procedures.

(c) Notice in understandable language. The notice required under paragraph
(a) of this section must meet the requirements of 8300.503(c).

(Authority: 20 U.S.C. 1415(d))

8300.505 Parental consent.
(a) General.

(1) Subject to paragraphs (a)(3), (b) and (c) of this section, informed
parent consent must be obtained before—

(i) Conducting an initial evaluation or reevaluation; and

(ii) Initial provision of special education and related services to a
child with a disability.

(2) Consent for initial evaluation may not be construed as consent for
initial placement described in paragraph (a)(1)(ii) of this section.

(3) Parental consent is not required before—

(i) Reviewing existing data as part of an evaluation or a
reevaluation; or

(i) Administering a test or other evaluation that is administered to
all children unless, before administration of that test or evaluation,
consent is required of parents of all children.

(b) Refusal. If the parents of a child with a disability refuse consent for initial
evaluation or a reevaluation, the agency may continue to pursue those
evaluations by using the due process procedures under 88300.507-300.509, or
the mediation procedures under 8300.506 if appropriate, except to the extent
inconsistent with State law relating to parental consent.

(c) Failure to respond to request for reevaluation.

(1) Informed parental consent need not be obtained for reevaluation if the
public agency can demonstrate that it has taken reasonable measures to
obtain that consent, and the child’s parent has failed to respond.

(2) To meet the reasonable measures requirement in paragraph (c)(1) of
this section, the public agency must use procedures consistent with those
in 8300.345(d).

(d) Additional State consent requirements. In addition to the parental
consent requirements described in paragraph (a) of this section, a State may
require parental consent for other services and activities under this part if it
ensures that each public agency in the State establishes and implements
effective procedures to ensure that a parent's refusal to consent does not result
in a failure to provide the child with FAPE.
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(e) Limitation. A public agency may not use a parent's refusal to consent to
one service or activity under paragraphs (a) and (d) of this section to deny the
parent or child any other service, benefit, or activity of the public agency, except
as required by this part.

(Authority: 20 U.S.C. 1415(b)(3); 1414(a)(1)(C) and (c)(3))

8300.506 Mediation.

(a) General. Each public agency shall ensure that procedures are established
and implemented to allow parties to disputes involving any matter described in
8300.503(a)(1) to resolve the disputes through a mediation process that, at a
minimum, must be available whenever a hearing is requested under 88300.507
or 300.520-300.528.

(b) Requirements. The procedures must meet the following requirements:
(1) The procedures must ensure that the mediation process-
(i) Is voluntary on the part of the parties;

(i) Is not used to deny or delay a parent's right to a due process
hearing under 8300.507, or to deny any other rights afforded under
Part B of the Act; and

(i) Is conducted by a qualified and impartial mediator who is
trained in effective mediation techniques.

(2) (i) The State shall maintain a list of individuals who are qualified
mediators and knowledgeable in laws and regulations relating to
the provision of special education and related services.

(i) If a mediator is not selected on a random (e.g., a rotation) basis
from the list described in paragraph (b)(2)(i) of this section, both
parties must be involved in selecting the mediator and agree with
the selection of the individual who will mediate.

(3) The State shall bear the cost of the mediation process, including the
costs of meetings described in paragraph (d) of this section.

(4) Each session in the mediation process must be scheduled in a timely
manner and must be held in a location that is convenient to the parties to
the dispute.

(5) An agreement reached by the parties to the dispute in the mediation
process must be set forth in a written mediation agreement.

(6) Discussions that occur during the mediation process must be
confidential and may not be used as evidence in any subsequent due
process hearings or civil proceedings, and the parties to the mediation
process may be required to sign a confidentiality pledge prior to the
commencement of the process.
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(d) Impartiality of mediator.
(1) Anindividual who serves as a mediator under this part—
(i) May not be an employee of—

(A) Any LEA or any State agency described under
§300.194; or

(B) An SEA that is providing direct services to a child who is
the subject of the mediation process; and

(i) Must not have a personal or professional conflict of interest.

(2) A person who otherwise qualifies as a mediator is not an employee of
an LEA or State agency described under 8300.194 solely because he or
she is paid by the agency to serve as a mediator.

(d) Meeting to encourage mediation.

(1) A public agency may establish procedures to require parents who
elect not to use the mediation process to meet, at a time and location
convenient to the parents, with a disinterested party—

(i) Who is under contract with a parent training and information
center or community parent resource center in the State
established under section 682 or 683 of the Act, or an appropriate
alternative dispute resolution entity; and

(i) Who would explain the benefits of the mediation process, and
encourage the parents to use the process.

(2) A public agency may not deny or delay a parent’s right to a due
process hearing under 8300.507 if the parent fails to participate in the
meeting described in paragraph (d)(1) of this section.

(Authority: 20 U.S.C. 1415(e))

8300.507 Impartial due process hearing; parent notice.
(a) General.

(1) A parent or a public agency may initiate a hearing on any of the
matters described in 8300.503(a)(1) and

(2) (relating to the identification, evaluation or educational placement of a
child with a disability, or the provision of FAPE to the child).

(2) When a hearing is initiated under paragraph (a)(1) of this section, the
public agency shall inform the parents of the availability of mediation
described in 8300.506.

(3) The public agency shall inform the parent of any free or low-cost legal
and other relevant services available in the area if—

(i) The parent requests the information; or
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(i) The parent or the agency initiates a hearing under this section.

(b) Agency responsible for conducting hearing. The hearing described in
paragraph (a) of this section must be conducted by the SEA or the public agency
directly responsible for the education of the child, as determined under State
statute, State regulation, or a written policy of the SEA.

(c) Parent notice to the public agency.

(1) General. The public agency must have procedures that require the
parent of a child with a disability or the attorney representing the child, to
provide notice (which must remain confidential) to the public agency in a
request for a hearing under paragraph (a)(1) of this section.

(2) Content of parent notice. The notice required in paragraph (c)(1) of
this section must include—

(i) The name of the child;
(i) The address of the residence of the child;
(i) The name of the school the child is attending;

(iv) A description of the nature of the problem of the child relating
to the proposed or refused initiation or change, including facts
relating to the problem; and

(v) A proposed resolution of the problem to the extent known and
available to the parents at the time.

(3) Model form to assist parents. Each SEA shall develop a model
form to assist parents in filing a request for due process that includes the
information required in paragraphs (c)(1) and (2) of this section.

(4) Right to due process hearing. A public agency may not deny or
delay a parent’s right to a due process hearing for failure to provide the
notice required in paragraphs (c)(1) and (2) of this section.

(Authority: 20 U.S.C. 1415(b)(5), (b)(6), (b)(7), (b)(8), (€)(1) and ()(1))

8300.508 Impartial hearing officer.
(a) A hearing may not be conducted—

(1) By a person who is an employee of the State agency or the LEA that is
involved in the education or care of the child; or

(2) By any person having a personal or professional interest that would
conflict with his or her objectivity in the hearing.

(b) A person who otherwise qualifies to conduct a hearing under paragraph (a)
of this section is not an employee of the agency solely because he or she is paid
by the agency to serve as a hearing officer.

(c) Each public agency shall keep a list of the persons who serve as hearing
officers. The list must include a statement of the qualifications of each of those
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persons.
(Authority: 20 U.S.C. 1415(f)(3))

8300.509 Hearing rights.

(&) General. Any party to a hearing conducted pursuant to 88300.507 or
300.520-300.528, or an appeal conducted pursuant to 8300.510, has the right
to—

(1) Be accompanied and advised by counsel and by individuals with
special knowledge or training with respect to the problems of children with
disabilities;

(2) Present evidence and confront, cross-examine, and compel the
attendance of witnesses;

(3) Pronhibit the introduction of any evidence at the hearing that has not
been disclosed to that party at least 5 business days before the hearing;

(4) Obtain a written, or, at the option of the parents, electronic, verbatim
record of the hearing; and

(5) Obtain written, or, at the option of the parents, electronic findings of
fact and decisions.

(b) Additional disclosure of information.

(1) Atleast 5 business days prior to a hearing conducted pursuant to
8300.507(a), each party shall disclose to all other parties all evaluations
completed by that date and recommendations based on the offering
party’s evaluations that the party intends to use at the hearing.

(2) A hearing officer may bar any party that fails to comply with paragraph
(b)(1) of this section from introducing the relevant evaluation or
recommendation at the hearing without the consent of the other party.

(c) Parental rights at hearings.
(1) Parents involved in hearings must be given the right to—
(i) Have the child who is the subject of the hearing present; and
(i) Open the hearing to the public.

(2) The record of the hearing and the findings of fact and decisions
described in paragraphs (a)(4) and (a)(5) of this section must be provided
at no cost to parents.

(d) Findings and decision to advisory panel and general public. The public
agency, after deleting any personally identifiable information, shall—

(1) Transmit the findings and decisions referred to in paragraph (a)(5) of
this section to the State advisory panel established under 8300.650; and

(2) Make those findings and decisions available to the public.
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(Authority: 20 U.S.C. 1415(f)(2)and (h))

8300.510 Finality of decision; appeal; impartial review.

(a) Finality of decision. A decision made in a hearing conducted pursuant to
§8300.507 or 300.520-300.528 is final, except that any party involved in the hear-
ing may appeal the decision under the provisions of paragraph (b) of this section
and 8300.512.

(Authority: 20 U.S.C. 1415(i)(1)(A))
(b) Appeal of decisions; impartial review.

(1) General. If the hearing required by 8300.507 is conducted by a public
agency other than the SEA, any party aggrieved by the findings and
decision in the hearing may appeal to the SEA.

(2) SEA responsibility for review. If there is an appeal, the SEA shall
conduct an impartial review of the hearing. The official conducting the
review shall—

(i) Examine the entire hearing record;

(i) Ensure that the procedures at the hearing were consistent with
the requirements of due process;

(i) Seek additional evidence if necessary. If a hearing is held to
receive additional evidence, the rights in 8300.509 apply;

(iv) Afford the parties an opportunity for oral or written argument, or
both, at the discretion of the reviewing official;

(v) Make an independent decision on completion of the review; and

(vi) Give a copy of the written, or, at the option of the parents,
electronic findings of fact and decisions to the parties.

(c) Findings and decision to advisory panel and general public. The SEA,
after deleting any personally identifiable information, shall—

(1) Transmit the findings and decisions referred to in paragraph (b)(2)(vi)
of this section to the State advisory panel established under 8300.650;
and

(2) Make those findings and decisions available to the public.

(d) Finality of review decision. The decision made by the reviewing official is
final unless a party brings a civil action under §300.512.

(Authority: 20 U.S.C. 1415(g); H. R. Rep. No. 94—664, at p. 49 (1975))

8300.511 Timelines and convenience of hearings and reviews.

(a) The public agency shall ensure that not later than 45 days after the receipt of
a request for a hearing—

(1) Afinal decision is reached in the hearing; and
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(2) A copy of the decision is mailed to each of the parties.

(b) The SEA shall ensure that not later than 30 days after the receipt of a
request for a review—

(1) Afinal decision is reached in the review; and
(2) A copy of the decision is mailed to each of the parties.

(c) A hearing or reviewing officer may grant specific extensions of time beyond
the periods set out in paragraphs (a) and (b) of this section at the request of
either party.

(d) Each hearing and each review involving oral arguments must be conducted
at a time and place that is reasonably convenient to the parents and child
involved.

(Authority: 20 U.S.C. 1415)

8300.512 Civil action.

(&) General. Any party aggrieved by the findings and decision made under
88300.507 or 300.520-300.528 who does not have the right to an appeal under
§300.510(b), and any party aggrieved by the findings and decision under
8300.510(b), has the right to bring a civil action with respect to the complaint
presented pursuant to 8300.507. The action may be brought in any State court
of competent jurisdiction or in a district court of the United States without regard
to the amount in controversy.

(b) Additional requirements. In any action brought under paragraph (a) of this
section, the court-

(1) Shall receive the records of the administrative proceedings;
(2) Shall hear additional evidence at the request of a party; and

(3) Basing its decision on the preponderance of the evidence, shall grant
the relief that the court determines to be appropriate.

(c) Jurisdiction of district courts. The district courts of the United States have
jurisdiction of actions brought under section 615 of the Act without regard to the
amount in controversy.

(d) Rule of construction. Nothing in this part restricts or limits the rights,
procedures, and remedies available under the Constitution, the Americans with
Disabilities Act of 1990, title V of the Rehabilitation Act of 1973, or other Federal
laws protecting the rights of children with disabilities, except that before the filing
of a civil action under these laws seeking relief that is also available under
section 615 of the Act, the procedures under 88300.507 and 300.510 must be
exhausted to the same extent as would be required had the action been brought
under section 615 of the Act.

(Authority: 20 U.S.C. 1415(i)(2), ()(3)(A), and 1415(1)
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8300.513 Attorneys' fees.

(&) In any action or proceeding brought under section 615 of the Act, the court,
in its discretion, may award reasonable attorneys' fees as part of the costs to the
parents of a child with a disability who is the prevailing party.

(b)

(1) Funds under Part B of the Act may not be used to pay attorneys' fees
or costs of a party related to an action or proceeding under section 615 of
the Act and subpart E of this part.

(2) Paragraph (b)(1) of this section does not preclude a public agency
from using funds under Part B of the Act for conducting an action or
proceeding under section 615 of the Act.

(c) A court awards reasonable attorney’s fees under section 615(i)(3) of the Act
consistent with the following:

(1) Determination of amount of attorneys' fees. Fees awarded under
section 615(i)(3) of the Act must be based on rates prevailing in the
community in which the action or proceeding arose for the kind and quality
of services furnished. No bonus or multiplier may be used in calculating
the fees awarded under this subsection.

(2) Prohibition of attorneys' fees and related costs for certain
services.

(i) Attorneys' fees may not be awarded and related costs may not
be reimbursed in any action or proceeding under section 615 of the
Act for services performed subsequent to the time of a written offer
of settlement to a parent if—

(A) The offer is made within the time prescribed by Rule 68
of the Federal Rules of Civil Procedure or, in the case of an
administrative proceeding, at any time more than 10 days
before the proceeding begins;

(B) The offer is not accepted within 10 days; and

(C) The court or administrative hearing officer finds that the
relief finally obtained by the parents is not more favorable to
the parents than the offer of settlement.

(i) Attorneys’ fees may not be awarded relating to any meeting of
the IEP team unless the meeting is convened as a result of an
administrative proceeding or judicial action, or at the discretion of
the State, for a mediation described in §300.506 that is conducted
prior to the filing of a request for due process under 88300.507 or
300.520-300.528.

(3) Exception to prohibition on attorneys' fees and related costs.
Notwithstanding paragraph (c)(2) of this section, an award of attorneys'
fees and related costs may be made to a parent who is the prevailing
party and who was substantially justified in rejecting the settlement offer.
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(4) Reduction of amount of attorneys' fees. Except as provided in
paragraph (c)(5) of this section, the court reduces, accordingly, the
amount of the attorneys’ fees awarded under section 615 of the Act, if the
court finds that—

() The parent, during the course of the action or proceeding,
unreasonably protracted the final resolution of the controversy;

(i) The amount of the attorneys' fees otherwise authorized to be
awarded unreasonably exceeds the hourly rate prevailing in the
community for similar services by attorneys of reasonably
comparable skill, reputation, and experience;

(i) The time spent and legal services furnished were excessive
considering the nature of the action or proceeding; or

(iv) the attorney representing the parent did not provide to the
school district the appropriate information in the due process
complaint in accordance with 8300.507(c).

(5) Exception to reduction in amount of attorneys’ fees. The
provisions of paragraph (c)(4) of this section do not apply in any action or
proceeding if the court finds that the State or local agency unreasonably
protracted the final resolution of the action or proceeding or there was a
violation of section 615 of the Act.

(Authority: 20 U.S.C. 1415(i)(3)(B)-(G))

§300.514 Child's status during proceedings.

(a) Except as provided in 8300.526, during the pendency of any administrative
or judicial proceeding regarding a complaint under 8300.507, unless the State or
local agency and the parents of the child agree otherwise, the child involved in
the complaint must remain in his or her current educational placement.

(b) If the complaint involves an application for initial admission to public school,
the child, with the consent of the parents, must be placed in the public school
until the completion of all the proceedings.

(c) If the decision of a hearing officer in a due process hearing conducted by the
SEA or a State review official in an administrative appeal agrees with the child’s
parents that a

change of placement is appropriate, that placement must be treated as an
agreement between the State or local agency and the parents for purposes of
paragraph (a) of this section.

(Authority: 20 U.S.C. 1415(j))

8300.515 Surrogate parents.

(a) General. Each public agency shall ensure that the rights of a child are
protected if—
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(1) No parent (as defined in 8300.20) can be identified,;

(2) The public agency, after reasonable efforts, cannot discover the
whereabouts of a parent; or

(3) The child is a ward of the State under the laws of that State.

(b) Duty of public agency. The duty of a public agency under paragraph (a) of
this section includes the assignment of an individual to act as a surrogate for the
parents. This must include a method—

(1) For determining whether a child needs a surrogate parent; and
(2) For assigning a surrogate parent to the child.
(d) Criteria for selection of surrogates.

(1) The public agency may select a surrogate parent in any way permitted
under State law.

(2) Except as provided in paragraph (c)(3) of this section, public agencies
shall ensure that a person selected as a surrogate—

(i) Is not an employee of the SEA, the LEA, or any other agency
that is involved in the education or care of the child;

(i) Has no interest that conflicts with the interest of the child he or
she represents; and

(i) Has knowledge and skills that ensure adequate representation
of the child.

(3) A public agency may select as a surrogate a person who is an
employee of a nonpublic agency that only provides non-educational care
for the child and who meets the standards in paragraphs (c)(2)(ii) and (iii)
of this section.

(d) Non-employee requirement; compensation. A person who otherwise
gualifies to be a surrogate parent under paragraph (c) of this section is not an
employee of the agency solely because he or she is paid by the agency to serve
as a surrogate parent.

(e) Responsibilities. The surrogate parent may represent the child in all
matters relating to—

(1) The identification, evaluation, and educational placement of the child;
and

(2) The provision of FAPE to the child.
(Authority: 20 U.S.C. 1415(b)(2))

8300.516 [Reserved]

8300.517 Transfer of parental rights at age of majority.
(a) General. A State may provide that, when a student with a disability reaches
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the age of majority under State law that applies to all students (except for a
student with a disability who has been determined to be incompetent under State
law)—

(2) (i) The public agency shall provide any notice required by this part
to both the individual and the parents; and

(i) All other rights accorded to parents under Part B of the Act
transfer to the student; and

(2) All rights accorded to parents under Part B of the Act transfer to
students who are incarcerated in an adult or juvenile, State or local
correctional institution.

(3) Whenever a State transfers rights under this part pursuant to
paragraph (a)(1) or (a)(2) of this section, the agency shall notify the
individual and the parents of the transfer of rights.

(b) Special rule. If, under State law, a State has a mechanism to determine that
a student with a disability, who has reached the age of majority under State law
that applies to all children and has not been determined incompetent under State
law, does not have the ability to provide informed consent with respect to his or
her educational program, the State shall establish procedures for appointing the
parent, or, if the parent is not available another appropriate individual, to
represent the educational interests of the student throughout the student’s
eligibility under Part B of the Act.

(Authority: 20 U.S.C. 1415(m))

Discipline Procedures
8300.519 Change of placement for disciplinary removals.

For purposes of removals of a child with a disability from the child's current
educational placement under 88300.520-300.529, a change of placement occurs
if—

(@) The removal is for more than 10 consecutive school days; or

(b) The child is subjected to a series of removals that constitute a pattern
because they cumulate to more than 10 school days in a school year, and
because of factors such as the length of each removal, the total amount of time
the child is removed, and the proximity of the removals to one another.

(Authority: 20 U.S.C. 1415(k))

8300.520 Authority of school personnel.
(&) School personnel may order—

(2) (i) To the extent removal would be applied to children without
disabilities, the removal of a child with a disability from the child’s
current placement for not more than 10 consecutive school days for
any violation of school rules, and additional removals of not more
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than 10 consecutive school days in that same school year for
separate incidents of misconduct (as long as those removals do not
constitute a change of placement under 8300.519(b));

(i) After a child with a disability has been removed from his or her
current placement for more than 10 school days in the same school
year, during any subsequent days of removal the public agency
must provide services to the extent required under 8300.121(d);
and

(2) A change in placement of a child with a disability to an appropriate
interim alternative educational setting for the same amount of time that a
child without a disability would be subject to discipline, but for not more
than 45 days, if -

(i) The child carries a weapon to school or to a school function
under the jurisdiction of a State or a local educational agency; or

(i) The child knowingly possesses or uses illegal drugs or sells or
solicits the sale of a controlled substance while at school or a
school function under the jurisdiction of a State or local educational
agency.

(b) (1) Either before or not later than 10 business days after either first
removing the child for more than 10 school days in a school year or
commencing a removal that constitutes a change of placement under
§300.519, including the action described in paragraph (a)(2) of this
section—

(i) If the LEA did not conduct a functional behavioral assessment
and implement a behavioral intervention plan for the child before
the behavior that resulted in the removal described in paragraph (a)
of this section, the agency shall convene an IEP meeting to develop
an assessment plan.

(ii) If the child already has a behavioral intervention plan, the IEP
team shall meet to review the plan and its implementation, and,
modify the plan and its implementation as necessary, to address
the behavior.

(2) As soon as practicable after developing the plan described in
paragraph (b)(1)(i) of this section, and completing the assessments
required by the plan, the LEA shall convene an IEP meeting to develop
appropriate behavioral interventions to address that behavior and shall
implement those interventions.

(c) (1) If subsequently, a child with a disability who has a behavioral
intervention plan and who has been removed from the child’s current
educational placement for more than 10 school days in a school year is
subjected to a removal that does not constitute a change of placement
under 8300.519, the IEP team members shall review the behavioral
intervention plan and its implementation to determine if modifications are
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necessary.

(2) If one or more of the team members believe that modifications are
needed, the team shall meet to modify the plan and its implementation, to
the extent the team determines necessary.

(d) For purposes of this section, the following definitions apply:

(1) Controlled substance means a drug or other substance identified
under schedules I, 11, 1ll, IV, or V in section 202(c) of the Controlled
Substances Act (21 U.S.C. 812(c)).

(2) lllegal drug—
(i) Means a controlled substance; but

(i) Does not include a substance that is legally possessed or used
under the supervision of a licensed health-care professional or that
is legally possessed or used under any other authority under that
Act or under any other provision of Federal law.

(3) Weapon has the meaning given the term "dangerous weapon" under
paragraph (2) of the first subsection (g) of section 930 of title 18, United
States Code.

(Authority: 20 U.S.C. 1415(k)(1), (10))

8300.521 Authority of hearing officer.

A hearing officer under section 615 of the Act may order a change in the
placement of a child with a disability to an appropriate interim alternative
educational setting for not more than 45 days if the hearing officer, in an
expedited due process hearing -

(a) Determines that the public agency has demonstrated by substantial evidence
that maintaining the current placement of the child is substantially likely to result
in injury to the child or to others;

(b) Considers the appropriateness of the child's current placement;

(c) Considers whether the public agency has made reasonable efforts to
minimize the risk of harm in the child's current placement, including the use of
supplementary aids and services; and

(d) Determines that the interim alternative educational setting that is proposed
by school personnel who have consulted with the child’s special education
teacher, meets the requirements of 8300.522(b).

(e) As used in this section, the term substantial evidence means beyond a
preponderance of the evidence.

(Authority: 20 U.S.C. 1415(k)(2), (10))

8300.522 Determination of setting.
(@) General. The interim alternative educational setting referred to in
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8300.520(a)(2) must be determined by the IEP team.

(b) Additional requirements. Any interim alternative educational setting in
which a child is placed under 88300.520(a)(2) or 300.521 must—

(1) Be selected so as to enable the child to continue to progress in the
general curriculum, although in another setting, and to continue to receive
those services and modifications, including those described in the child's
current IEP, that will enable the child to meet the goals set out in that IEP;
and

(2) Include services and modifications to address the behavior described
in 88300.520(a)(2) or 300.521, that are designed to prevent the behavior
from recurring.

(Authority: 20 U.S.C. 1415(k)(3))

8300.523 Manifestation determination review.

(&) General. If an action is contemplated regarding behavior described in
88300.520(a)(2) or 300.521, or involving a removal that constitutes a change of
placement under 8300.519 for a child with a disability who has engaged in other
behavior that violated any rule or code of conduct of the LEA that applies to all
children—

(1) Not later than the date on which the decision to take that action is
made, the parents must be notified of that decision and provided the
procedural safeguards notice described in 8300.504; and

(2) Immediately, if possible, but in no case later than 10 school days after
the date on which the decision to take that action is made, a review must
be conducted of the relationship between the child's disability and the
behavior subject to the disciplinary action.

(b) Individuals to carry out review. A review described in paragraph (a) of this
section must be conducted by the IEP team and other qualified personnel in a
meeting.

(c) Conduct of review. In carrying out a review described in paragraph (a) of
this section, the IEP team and other qualified personnel may determine that the
behavior of the child was not a manifestation of the child's disability only if the
IEP team and other qualified personnel -

(1) First consider, in terms of the behavior subject to disciplinary action,
all relevant information, including -

(i) Evaluation and diagnostic results, including the results or other
relevant information supplied by the parents of the child;

(i) Observations of the child; and
(iif) The child's IEP and placement; and
(2) Then determine that -
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(i) Inrelationship to the behavior subject to disciplinary action, the
child's IEP and placement were appropriate and the special
education services, supplementary aids and services, and behavior
intervention strategies were provided consistent with the child's IEP
and placement;

(i) The child's disability did not impair the ability of the child to
understand the impact and consequences of the behavior subject
to disciplinary action; and

(iif) The child's disability did not impair the ability of the child to
control the behavior subject to disciplinary action.

(d) Decision. If the IEP team and other qualified personnel determine that any
of the standards in paragraph (c)(2) of this section were not met, the behavior
must be considered a manifestation of the child's disability.

(e) Meeting. The review described in paragraph (a) of this section may be
conducted at the same IEP meeting that is convened under 8300.520(b).

(f) Deficiencies in IEP or placement. If, in the review in paragraphs (b) and (c)
of this section, a public agency identifies deficiencies in the child's IEP or
placement or in their implementation, it must take immediate steps to remedy
those deficiencies.

(Authority: 20 U.S.C. 1415(k)(4))

8300.524 Determination that behavior was not manifestation of disability.

(@) General. If the result of the review described in 8300.523 is a determination,
consistent with §300.523(d), that the behavior of the child with a disability was
not a manifestation of the child's disability, the relevant disciplinary procedures
applicable to children without disabilities may be applied to the child in the same
manner in which they would be applied to children without disabilities, except as
provided in 8300.121(d).

(b) Additional requirement. If the public agency initiates disciplinary
procedures applicable to all children, the agency shall ensure that the special
education and disciplinary records of the child with a disability are transmitted for
consideration by the person or persons making the final determination regarding
the disciplinary action.

(c) Child's status during due process proceedings. Except as provided in
§300.526, 8300.514 applies if a parent requests a hearing to challenge a
determination, made through the review described in 8300.523, that the behavior
of the child was not a manifestation of the child's disability.

(Authority: 20 U.S.C. 1415(k)(5))

§300.525 Parent appeal.
(a) General.
(1) If the child's parent disagrees with a determination that the child's
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behavior was not a manifestation of the child's disability or with any
decision regarding placement under 88300.520-300.528, the parent may
request a hearing.

(2) The State or local educational agency shall arrange for an expedited
hearing in any case described in paragraph (a)(1) of this section if a
hearing is requested by a parent.

(b) Review of decision.

(1) In reviewing a decision with respect to the manifestation
determination, the hearing officer shall determine whether the public
agency has demonstrated that the child's behavior was not a
manifestation of the child's disability consistent with the requirements of
§300.523(d).

(2) In reviewing a decision under 8300.520(a)(2) to place the child in an
interim alternative educational setting, the hearing officer shall apply the
standards in 8300.521.

(Authority: 20 U.S.C. 1415(k)(6))

8300.526 Placement during appeals.

(a) General. If a parent requests a hearing or an appeal regarding a disciplinary
action described in 8300.520(a)(2) or 300.521 to challenge the interim alternative
educational setting or the manifestation determination, the child must remain in
the interim alternative educational setting pending the decision of the hearing
officer or until the expiration of the time period provided for in §300.520(a)(2) or
300.521, whichever occurs first, unless the parent and the State agency or local
educational agency agree otherwise.

(b) Current placement. If a child is placed in an interim alternative educational
setting pursuant to 8300.520(a)(2) or 300.521 and school personnel propose to
change the child's placement after expiration of the interim alternative placement,
during the pendency of any proceeding to challenge the proposed change in
placement the child must remain in the current placement (the child's placement
prior to the interim alternative educational setting), except as provided in
paragraph (c) of this section.

(c) Expedited hearing.

(1) If school personnel maintain that it is dangerous for the child to be in
the current placement (placement prior to removal to the interim
alternative education setting) during the pendency of the due process
proceedings, the LEA may request an expedited due process hearing.

(2) In determining whether the child may be placed in the alternative
educational setting or in another appropriate placement ordered by the
hearing officer, the hearing officer shall apply the standards in 8300.521.

(3) A placement ordered pursuant to paragraph (c)(2) of this section may
not be longer than 45 days.
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(4) The procedure in paragraph (c) of this section may be repeated, as
necessary.

(Authority: 20 U.S.C. 1415(k)(7))

8300.527 Protections for children not yet eligible for special education and
related services.

(&) General. A child who has not been determined to be eligible for special
education and related services under this part and who has engaged in behavior
that violated any rule or code of conduct of the local educational agency,
including any behavior described in 88300.520 or 300.521, may assert any of the
protections provided for in this part if the LEA had knowledge (as determined in
accordance with paragraph (b) of this section) that the child was a child with a
disability before the behavior that precipitated the disciplinary action occurred.

(b) Basis of knowledge. An LEA must be deemed to have knowledge that a
child is a child with a disability if -

(1) The parent of the child has expressed concern in writing (or orally if
the parent does not know how to write or has a disability that prevents a
written statement) to personnel of the appropriate educational agency that
the child is in need of special education and related services;

(2) The behavior or performance of the child demonstrates the need for
these services, in accordance with 8300.7;

(3) The parent of the child has requested an evaluation of the child
pursuant to §§300.530-300.536; or

(4) The teacher of the child, or other personnel of the local educational
agency, has expressed concern about the behavior or performance of the
child to the director of special education of the agency or to other
personnel in accordance with the agency's established child find or special
education referral system.

(c) Exception. A public agency would not be deemed to have knowledge under
paragraph (b) of this section if, as a result of receiving the information specified in
that paragraph, the agency—

(1) Either—

(i) Conducted an evaluation under 88300.530-300.536, and
determined that the child was not a child with a disability under this
part; or

(i) Determined that an evaluation was not necessary; and

(2) Provided notice to the child's parents of its determination under
paragraph (c)(1) of this section, consistent with 8300.503.

(d) Conditions that apply if no basis of knowledge.
(1) General. If an LEA does not have knowledge that a child is a child
with a disability (in accordance with paragraphs (b) and (c) of this section)
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prior to taking disciplinary measures against the child, the child may be
subjected to the same disciplinary measures as measures applied to
children without disabilities who engaged in comparable behaviors
consistent with paragraph (d)(2) of this section.

(2) Limitations.

(i) If arequestis made for an evaluation of a child during the time
period in which the child is subjected to disciplinary measures
under 8300.520 or 300.521, the evaluation must be conducted in
an expedited manner.

(i) Until the evaluation is completed, the child remains in the
educational placement determined by school authorities, which can
include suspension or expulsion without educational services.

(i) If the child is determined to be a child with a disability, taking
into consideration information from the evaluation conducted by the
agency and information provided by the parents, the agency shall
provide special education and related services in accordance with
the provisions of this part, including the requirements of §8300.520-
300.529 and section 612(a)(1)(A) of the Act.

(Authority: 20 U.S.C. 1415(k)(8))

8300.528 Expedited due process hearings.
(a) Expedited due process hearings under 88300.521-300.526 must—

(b)

(1) Meet the requirements of 8300.509, except that a State may provide
that the time periods identified in 88300.509(a)(3) and 8300.509(b) for
purposes of expedited due process hearings under 88300.521-300.526
are not less than two business days; and

(2) Be conducted by a due process hearing officer who satisfies the
requirements of 8300.508.

(1) Each State shall establish a timeline for expedited due process
hearings that results in a written decision being mailed to the parties within
45 days of the public agency’s receipt of the request for the hearing,
without exceptions or extensions.

(2) The timeline established under paragraph (b)(1) of this section must
be the same for hearings requested by parents or public agencies.

(c) A State may establish different procedural rules for expedited hearings under
88300.521-300.526 than it has established for due process hearings under
§300.507.

(d) The decisions on expedited due process hearings are appealable consistent
with 8300.510.

(Authority: 20 U.S.C. 1415(k)(2), (6), (7))
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8300.529 Referral to and action by law enforcement and judicial authorities.

(a) Nothing in this part prohibits an agency from reporting a crime committed by
a child with a disability to appropriate authorities or to prevent State law
enforcement and judicial authorities from exercising their responsibilities with
regard to the application of Federal and State law to crimes committed by a child
with a disability.

(b) (1) An agency reporting a crime committed by a child with a disability
shall ensure that copies of the special education and disciplinary records
of the child are transmitted for consideration by the appropriate authorities
to whom it reports the crime.

(2) An agency reporting a crime under this section may transmit copies of
the child's special education and disciplinary records only to the extent
that the transmission is permitted by the Family Educational Rights and
Privacy Act.

(Authority: 20 U.S.C. 1415(k)(9))

Procedures For Evaluation And Determination Of Eligibility
§300.530 General.

Each SEA shall ensure that each public agency establishes and implements
procedures that meet the requirements of §8300.531-300.536.

(Authority: 20 U.S.C. 1414(b)(3); 1412(a)(7))

8300.531 Initial evaluation.

Each public agency shall conduct a full and individual initial evaluation, in
accordance with 88300.532 and 300.533, before the initial provision of special
education and related services to a child with a disability under Part B of the Act.

(Authority: 20 U.S.C. 1414(a)(1))

8300.532 Evaluation procedures.

Each public agency shall ensure, at a minimum, that the following requirements
are met:

@) (1) Tests and other evaluation materials used to assess a child under Part
B of the Act—

(i) Are selected and administered so as not to be discriminatory on
a racial or cultural basis; and

(i) Are provided and administered in the child's native language or
other mode of communication, unless it is clearly not feasible to do
so; and

(2) Materials and procedures used to assess a child with limited English
proficiency are selected and administered to ensure that they measure the
extent to which the child has a disability and needs special education,
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rather than measuring the child's English language skills.

(b) A variety of assessment tools and strategies are used to gather relevant
functional and developmental information about the child, including information
provided by the parent, and information related to enabling the child to be
involved in and progress in the general curriculum (or for a preschool child, to
participate in appropriate activities), that may assist in determining—

(1) Whether the child is a child with a disability under 8300.7; and
(2) The content of the child’s IEP.
(©) (1) Any standardized tests that are given to a child—

(i) Have been validated for the specific purpose for which they are
used; and

(i) Are administered by trained and knowledgeable personnel in
accordance with any instructions provided by the producer of the
tests.

(2) If an assessment is not conducted under standard conditions, a
description of the extent to which it varied from standard conditions (e.g.,
the qualifications of the person administering the test, or the method of
test administration) must be included in the evaluation report.

(d) Tests and other evaluation materials include those tailored to assess specific
areas of educational need and not merely those that are designed to provide a
single general intelligence quotient.

(e) Tests are selected and administered so as best to ensure that if a test is
administered to a child with impaired sensory, manual, or speaking skills, the test
results accurately reflect the child's aptitude or achievement level or whatever
other factors the test purports to measure, rather than reflecting the child's
impaired sensory, manual, or speaking skills (unless those skills are the factors
that the test purports to measure).

(f) No single procedure is used as the sole criterion for determining whether a
child is a child with a disability and for determining an appropriate educational
program for the child.

(g) The child is assessed in all areas related to the suspected disability,
including, if appropriate, health, vision, hearing, social and emotional status,
general intelligence, academic performance, communicative status, and motor
abilities.

(h) In evaluating each child with a disability under 88300.531-300.536, the
evaluation is sufficiently comprehensive to identify all of the child's special
education and related services needs, whether or not commonly linked to the
disability category in which the child has been classified.

(i) The public agency uses technically sound instruments that may assess the
relative contribution of cognitive and behavioral factors, in addition to physical or
developmental factors.
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() The public agency uses assessment tools and strategies that provide relevant
information that directly assists persons in determining the educational needs of
the child.

(Authority: 20 U.S.C. 1412(a)(6)(B), 1414(b)(2) and (3))

8300.533 Determination of needed evaluation data.

(a) Review of existing evaluation data. As part of an initial evaluation (if
appropriate) and as part of any reevaluation under Part B of the Act, a group that
includes the individuals described in §300.344, and other qualified professionals,
as appropriate, shall -

(1) Review existing evaluation data on the child, including—
(i) Evaluations and information provided by the parents of the child;
(i) Current classroom-based assessments and observations; and
(i) Observations by teachers and related services providers; and

(2) On the basis of that review, and input from the child's parents, identify
what additional data, if any, are needed to determine -

(i) Whether the child has a particular category of disability, as
described in 8300.7, or, in case of a reevaluation of a child, whether
the child continues to have such a disability;

(i) The present levels of performance and educational needs of the
child;

(i) Whether the child needs special education and related
services, or in the case of a reevaluation of a child, whether the
child continues to need special education and related services; and

(iv) Whether any additions or modifications to the special education
and related services are needed to enable the child to meet the
measurable annual goals set out in the IEP of the child and to
participate, as appropriate, in the general curriculum.

(b) Conduct of review. The group described in paragraph (a) of this section
may conduct its review without a meeting.

(c) Need for additional data. The public agency shall administer tests and
other evaluation materials as may be needed to produce the data identified under
paragraph (a) of this section.

(d) Requirements if additional data are not needed.

(1) If the determination under paragraph (a) of this section is that no
additional data are needed to determine whether the child continues to be
a child with a disability, the public agency shall notify the child's parents—

(i) Of that determination and the reasons for it; and
(i) Of the right of the parents to request an assessment to
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determine whether, for purposes of services under this part, the
child continues to be a child with a disability.

(2) The public agency is not required to conduct the assessment
described in paragraph (d)(1)(ii) of this section unless requested to do so
by the child's parents.

(Authority: 20 U.S.C. 1414(c)(1), (2) and (4))

8300.534 Determination of eligibility
(&) Upon completing the administration of tests and other evaluation materials -

(1) A group of qualified professionals and the parent of the child must
determine whether the child is a child with a disability, as defined in
§300.7; and

(2) The public agency must provide a copy of the evaluation report and
the documentation of determination of eligibility to the parent.

(b) A child may not be determined to be eligible under this part if—
(1) The determinant factor for that eligibility determination is—
() Lack of instruction in reading or math; or
(i) Limited English proficiency ; and

(2) The child does not otherwise meet the eligibility criteria under
8300.7(a).

(c) (1) A public agency must evaluate a child with a disability in accordance
with 88300.532 and 300.533 before determining that the child is no longer
a child with a disability.

(2) The evaluation described in paragraph (c)(1) of this section is not
required before the termination of a student's eligibility under Part B of the
Act due to graduation with a regular high school diploma, or exceeding the
age eligibility for FAPE under State law.

(Authority: 20 U.S.C. 1414(b)(4) and (5), (c)(5))

8300.535 Procedures for determining eligibility and placement.

(a) Ininterpreting evaluation data for the purpose of determining if a child is a
child with a disability under §300.7, and the educational needs of the child, each
public agency shall—

(1) Draw upon information from a variety of sources, including aptitude
and achievement tests, parent input, teacher recommendations, physical
condition, social or cultural background, and adaptive behavior; and

(2) Ensure that information obtained from all of these sources is
documented and carefully considered.

(b) If a determination is made that a child has a disability and needs special
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education and related services, an IEP must be developed for the child in
accordance with 88300.340-300.350.

(Authority: 20 U.S.C. 1412(a)(6), 1414(b)(4))

§300.536 Reevaluation.
Each public agency shall ensure—

(a) That the IEP of each child with a disability is reviewed in accordance with
§8300.340-300.350; and

(b) That a reevaluation of each child, in accordance with 88300.532-300.535, is
conducted if conditions warrant a reevaluation, or if the child's parent or teacher
requests a reevaluation, but at least once every three years.

(Authority: 20 U.S.C. 1414(a)(2))

Additional Procedures For Evaluating Children With Specific
Learning Disabilities

§300.540 Additional team members.

The determination of whether a child suspected of having a specific learning
disability is a child with a disability as defined in 8300.7, must be made by the
child's parents and a team of qualified professionals which must include—

@) (1) The child's regular teacher; or

(2) If the child does not have a regular teacher, a regular classroom
teacher qualified to teach a child of his or her age; or 3) For a child of less
than school age, an individual qualified by the SEA to teach a child of his
or her age; and

(b) At least one person qualified to conduct individual diagnostic examinations of
children, such as a school psychologist, speech-language pathologist, or
remedial reading teacher.

(Authority: Sec. 5(b), Pub. L. 94-142)

8300.541 Criteria for determining the existence of a specific learning
disability.

(a) A team may determine that a child has a specific learning disability if—

(1) The child does not achieve commensurate with his or her age and
ability levels in one or more of the areas listed in paragraph (a)(2) of this
section, if provided with learning experiences appropriate for the child's
age and ability levels; and

(2) The team finds that a child has a severe discrepancy between
achievement and intellectual ability in one or more of the following areas:

(i) Oral expression.
(i) Listening comprehension.
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(iif) Written expression.
(iv) Basic reading skill.
(v) Reading comprehension.
(vi) Mathematics calculation.
(vii) Mathematics reasoning.

(b) The team may not identify a child as having a specific learning disability if the
severe discrepancy between ability and achievement is primarily the result of—

(1) A visual, hearing, or motor impairment;

(2) Mental retardation;

(3) Emotional disturbance; or

(4) Environmental, cultural or economic disadvantage.
(Authority: Sec. 5(b), Pub. L. 94-142)

8300.542 Observation.

(a) At least one team member other than the child's regular teacher shall
observe the child's academic performance in the regular classroom setting.

(b) In the case of a child of less than school age or out of school, a team
member shall observe the child in an environment appropriate for a child of that
age.

(Authority: Sec. 5(b), Pub. L. 94-142)

§300.543 Written report.

(a) For a child suspected of having a specific learning disability, the
documentation of the team's determination of eligibility, as required by
8300.534(a)(2), must include a statement of—

(1) Whether the child has a specific learning disability;

(2) The basis for making the determination;

(3) The relevant behavior noted during the observation of the child;

(4) The relationship of that behavior to the child's academic functioning;
(5) The educationally relevant medical findings, if any;

(6) Whether there is a severe discrepancy between achievement and
ability that is not correctable without special education and related
services; and

(7) The determination of the team concerning the effects of
environmental, cultural, or economic disadvantage.

(b) Each team member shall certify in writing whether the report reflects his or
her conclusion. If it does not reflect his or her conclusion, the team member
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must submit a separate statement presenting his or her conclusions.
(Authority: Sec. 5(b), Pub. L. 94-142)

Least Restrictive Environment (LRE)

8300.550 General LRE requirements.

(a) Except as provided in 8300.311(b) and (c), a State shall demonstrate to the
satisfaction of the Secretary that the State has in effect policies and procedures
to ensure that it meets the requirements of 88§300.550-300.556.

(b) Each public agency shall ensure—

(1) That to the maximum extent appropriate, children with disabilities,
including children in public or private institutions or other care facilities, are
educated with children who are nondisabled; and

(2) That special classes, separate schooling or other removal of children
with disabilities from the regular educational environment occurs only if the
nature or severity of the disability is such that education in regular classes
with the use of supplementary aids and services cannot be achieved
satisfactorily.

(Authority: 20 U.S.C. 1412(a)(5))

§300.551 Continuum of alternative placements.

(a) Each public agency shall ensure that a continuum of alternative placements
is available to meet the needs of children with disabilities for special education
and related services.

(b) The continuum required in paragraph (a) of this section must—

(1) Include the alternative placements listed in the definition of special
education under §300.26 (instruction in regular classes, special classes,
special schools, home instruction, and instruction in hospitals and
institutions); and

(2) Make provision for supplementary services (such as resource room or
itinerant instruction) to be provided in conjunction with regular class
placement.

(Authority: 20 U.S.C. 1412(a)(5))

8300.552 Placements.

In determining the educational placement of a child with a disability, including a
preschool child with a disability, each public agency shall ensure that—

(&) The placement decision—

(1) Is made by a group of persons, including the parents, and other
persons knowledgeable about the child, the meaning of the evaluation
data, and the placement options; and
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(2) Is made in conformity with the LRE provisions of this subpart,
including 88300.550-300.554;

(b) The child's placement—
(1) Is determined at least annually;
(2) Is based on the child's IEP; and
(3) Is as close as possible to the child's home;

(c) Unless the IEP of a child with a disability requires some other arrangement,
the child is educated in the school that he or she would attend if nondisabled;

(d) In selecting the LRE, consideration is given to any potential harmful effect on
the child or on the quality of services that he or she needs; and

(e) A child with a disability is not removed from education in age-appropriate
regular classrooms solely because of needed modifications in the general
curriculum.

(Authority: 20 U.S.C. 1412(a)(5))

8300.553 Nonacademic settings.

In providing or arranging for the provision of nonacademic and extracurricular
services and activities, including meals, recess periods, and the services and
activities set forth in 8300.306, each public agency shall ensure that each child
with a disability participates with nondisabled children in those services and
activities to the maximum extent appropriate to the needs of that child.

(Authority: 20 U.S.C. 1412(a)(5))

8300.554 Children in public or private institutions.

Except as provided in 8300.600(d), an SEA must ensure that 8300.550 is
effectively implemented, including, if necessary, making arrangements with
public and private institutions (such as a memorandum of agreement or special
implementation procedures).

(Authority: 20 U.S.C. 1412(a)(5))

8300.555 Technical assistance and training activities.

Each SEA shall carry out activities to ensure that teachers and administrators in
all public agencies-

(a) Are fully informed about their responsibilities for implementing 8300.550; and

(b) Are provided with technical assistance and training necessary to assist them
in this effort.

(Authority: 20 U.S.C. 1412(a)(5))

8300.556 Monitoring activities.
(&) The SEA shall carry out activities to ensure that 8300.550 is implemented by
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each public agency.

(b) If there is evidence that a public agency makes placements that are
inconsistent with 8300.550, the SEA shall—

(1) Review the public agency's justification for its actions; and
(2) Assist in planning and implementing any necessary corrective action.
(Authority: 20 U.S.C. 1412(a)(5))

Confidentiality Of Information
8300.560 Definitions.
As used in 88300.560-300.577—

(a) Destruction means physical destruction or removal of personal identifiers
from information so that the information is no longer personally identifiable.

(b) Education records means the type of records covered under the definition
of "education records" in 34 CFR part 99 (the regulations implementing the
Family Educational Rights and Privacy Act of 1974).

(c) Participating agency means any agency or institution that collects,
maintains, or uses personally identifiable information, or from which information
is obtained, under Part B of the Act.

(Authority: 20 U.S.C. 1221e-3, 1412(a)(8), 1417(c))

§300.561 Notice to parents.

(a) The SEA shall give notice that is adequate to fully inform parents about the
requirements of 8300.127, including—

(1) A description of the extent that the notice is given in the native
languages of the various population groups in the State;

(2) A description of the children on whom personally identifiable
information is maintained, the types of information sought, the methods
the State intends to use in gathering the information (including the sources
from whom information is gathered), and the uses to be made of the
information;

(3) A summary of the policies and procedures that participating agencies
must follow regarding storage, disclosure to third parties, retention, and
destruction of personally identifiable information; and

(4) A description of all of the rights of parents and children regarding this
information, including the rights under the Family Educational Rights and
Privacy Act of 1974 and implementing regulations in 34 CFR part 99.

(b) Before any major identification, location, or evaluation activity, the notice
must be published or announced in newspapers or other media, or both, with
circulation adequate to notify parents throughout the State of the activity.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))
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8300.562 Access rights.

(a) Each participating agency shall permit parents to inspect and review any
education records relating to their children that are collected, maintained, or used
by the agency under this part. The agency shall comply with a request without
unnecessary delay and before any meeting regarding an IEP, or any hearing
pursuant to 88300.507 and 300.521-300.528, and in no case more than 45 days
after the request has been made.

(b) The right to inspect and review education records under this section
includes—

(1) The right to a response from the participating agency to reasonable
requests for explanations and interpretations of the records;

(2) The right to request that the agency provide copies of the records
containing the information if failure to provide those copies would
effectively prevent the parent from exercising the right to inspect and
review the records; and

(3) The right to have a representative of the parent inspect and review the
records.

(c) An agency may presume that the parent has authority to inspect and review
records relating to his or her child unless the agency has been advised that the
parent does not have the authority under applicable State law governing such
matters as guardianship, separation, and divorce.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))

8300.563 Record of access.

Each participating agency shall keep a record of parties obtaining access to
education records collected, maintained, or used under Part B of the Act (except
access by parents and authorized employees of the participating agency),
including the name of the party, the date access was given, and the purpose for
which the party is authorized to use the records.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))

8300.564 Records on more than one child.

If any education record includes information on more than one child, the parents
of those children have the right to inspect and review only the information relating
to their child or to be informed of that specific information.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))

8300.565 List of types and locations of information.

Each participating agency shall provide parents on request a list of the types and
locations of education records collected, maintained, or used by the agency.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))
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8300.566 Fees.

(a) Each participating agency may charge a fee for copies of records that are
made for parents under this part if the fee does not effectively prevent the
parents from exercising their right to inspect and review those records.

(b) A participating agency may not charge a fee to search for or to retrieve
information under this part.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))

8300.567 Amendment of records at parent's request.

(a) A parent who believes that information in the education records collected,
maintained, or used under this part is inaccurate or misleading or violates the
privacy or other rights of the child may request the participating agency that
maintains the information to amend the information.

(b) The agency shall decide whether to amend the information in accordance
with the request within a reasonable period of time of receipt of the request.

(c) If the agency decides to refuse to amend the information in accordance with
the request, it shall inform the parent of the refusal and advise the parent of the
right to a hearing under 8300.568.

(Authority: 20 U.S.C. 1412(a)(8); 1417(c))

8300.568 Opportunity for a hearing.

The agency shall, on request, provide an opportunity for a hearing to challenge
information in education records to ensure that it is not inaccurate, misleading, or
otherwise in violation of the privacy or other rights of the child.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))

8300.569 Result of hearing.

(a) If, as a result of the hearing, the agency decides that the information is
inaccurate, misleading or otherwise in violation of the privacy or other rights of
the child, it shall amend the information accordingly and so inform the parent in
writing.

(b) If, as a result of the hearing, the agency decides that the information is not
inaccurate, misleading, or otherwise in violation of the privacy or other rights of
the child, it shall inform the parent of the right to place in the records it maintains
on the child a statement commenting on the information or setting forth any
reasons for disagreeing with the decision of the agency.

(c) Any explanation placed in the records of the child under this section must—

(1) Be maintained by the agency as part of the records of the child as
long as the record or contested portion is maintained by the agency; and

(2) If the records of the child or the contested portion is disclosed by the
agency to any party, the explanation must also be disclosed to the party.
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(Authority: 20 U.S.C. 1412(a)(8), 1417(c))

8300.570 Hearing procedures.

A hearing held under 8300.568 must be conducted according to the procedures
under 34 CFR 99.22.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))

8300.571 Consent.

(a) Except as to disclosures addressed in 8300.529(b) for which parental
consent is not required by Part 99, parental consent must be obtained before
personally identifiable information is -

(1) Disclosed to anyone other than officials of participating agencies
collecting or using the information under this part, subject to paragraph (b)
of this section; or

(2) Used for any purpose other than meeting a requirement of this part.

(b) An educational agency or institution subject to 34 CFR part 99 may not
release information from education records to participating agencies without
parental consent unless authorized to do so under part 99.

(c) The SEA shall provide policies and procedures that are used in the event
that a parent refuses to provide consent under this section.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))

§300.572 Safeguards.

(a) Each participating agency shall protect the confidentiality of personally
identifiable information at collection, storage, disclosure, and destruction stages.

(b) One official at each participating agency shall assume responsibility for
ensuring the confidentiality of any personally identifiable information.

(c) All persons collecting or using personally identifiable information must
receive training or instruction regarding the State's policies and procedures under
§300.127 and 34 CFR part 99.

(d) Each participating agency shall maintain, for public inspection, a current
listing of the names and positions of those employees within the agency who
may have access to personally identifiable information.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))

8300.573 Destruction of information.

(a) The public agency shall inform parents when personally identifiable
information collected, maintained, or used under this part is no longer needed to
provide educational services to the child.

(b) The information must be destroyed at the request of the parents. However, a
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permanent record of a student's name, address, and phone number, his or her
grades, attendance record, classes attended, grade level completed, and year
completed may be maintained without time limitation.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))

§300.574 Children's rights.

(a) The SEA shall provide policies and procedures regarding the extent to which
children are afforded rights of privacy similar to those afforded to parents, taking
into consideration the age of the child and type or severity of disability.

(b) Under the regulations for the Family Educational Rights and Privacy Act of
1974 (34 CFR 99.5(a)), the rights of parents regarding education records are
transferred to the student at age 18.

(c) If the rights accorded to parents under Part B of the Act are transferred to a
student who reaches the age of majority, consistent with 8300.517, the rights
regarding educational records in 88300.562-300.573 must also be transferred to
the student. However, the public agency must provide any notice required under
section 615 of the Act to the student and the parents.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))

8300.575 Enforcement.

The SEA shall provide the policies and procedures, including sanctions, that the
State uses to ensure that its policies and procedures are followed and that the
requirements of the Act and the regulations in this part are met.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))

8300.576 Disciplinary information.

(&) The State may require that a public agency include in the records of a child
with a disability a statement of any current or previous disciplinary action that has
been taken against the child and transmit the statement to the same extent that
the disciplinary information is included in, and transmitted with, the student
records of nondisabled children.

(b) The statement may include a description of any behavior engaged in by the
child that required disciplinary action, a description of the disciplinary action
taken, and any other information that is relevant to the safety of the child and
other individuals involved with the child.

(c) If the State adopts such a policy, and the child transfers from one school to
another, the transmission of any of the child's records must include both the
child's current individualized education program and any statement of current or
previous disciplinary action that has been taken against the child.

(Authority: 20 U.S.C. 1413()))
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8300.577 Department use of personally identifiable information.

If the Department or its authorized representatives collect any personally
identifiable information regarding children with disabilities that is not subject to 5
U.S.C. 552a (the Privacy Act of 1974), the Secretary applies the requirements of
5 U.S.C. 552a (b)(1)—(2), (4)—(11); (c); (d); (e)(1), (2), (3)(A), (B), and (D), (5)—
(20); (h); (m); and (n); and the regulations implementing those provisions in 34
CFR part 5b.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))

Department Procedures
8300.580 Determination by the Secretary that a State is eligible.

If the Secretary determines that a State is eligible to receive a grant under Part B
of the Act, the Secretary notifies the State of that determination.

(Authority: 20 U.S.C. (1412(d))

8300.581 Notice and hearing before determining that a State is not eligible.
(a) General.

(1) The Secretary does not make a final determination that a State is not
eligible to receive a grant under Part B of the Act until providing the
State—

(i) With reasonable notice; and
(i) With an opportunity for a hearing.

(2) In implementing paragraph (a)(1)(i) of this section, the Secretary
sends a written notice to the SEA by certified mail with return receipt
requested.

(b) Content of notice. In the written notice described in paragraph (a)(2) of this
section, the Secretary—

(1) States the basis on which the Secretary proposes to make a final
determination that the State is not eligible;

(2) May describe possible options for resolving the issues;

(3) Advises the SEA that it may request a hearing and that the request for
a hearing must be made not later than 30 days after it receives the notice
of the proposed final determination that the State is not eligible; and

(4) Provides information about the procedures followed for a hearing.
(Authority: 20 U.S.C. (1412(d)(2))

8300.582 Hearing official or panel.

(a) If the SEA requests a hearing, the Secretary designates one or more
individuals, either from the Department or elsewhere, not responsible for or
connected with the administration of this program, to conduct a hearing.

C:\Program Files\Adobe\Acrobat 4.0\Acrobat\plug_ins\OpenAl\Transform\temp\Part B Regulations.doc
162



(b) If more than one individual is designated, the Secretary designates one of

those individuals as the Chief Hearing Official of the Hearing Panel. If one
individual is designated, that individual is the Hearing Official.

(Authority: 20 U.S.C. (1412(d)(2))

8300.583 Hearing procedures.

(a) As used in 88300.581-300.586 the term party or parties means the
following:

(1) An SEA that requests a hearing regarding the proposed disapproval of

the State's eligibility under this part.

(2) The Department official who administers the program of financial

assistance under this part.

(3) A person, group or agency with an interest in and having relevant

information about the case that has applied for and been granted leave to

intervene by the Hearing Official or Panel.

(b) Within 15 days after receiving a request for a hearing, the Secretary
designates a Hearing Official or Panel and notifies the parties.

(c) The Hearing Official or Panel may regulate the course of proceedings and

the conduct of the parties during the proceedings. The Hearing Official or Panel

takes all steps necessary to conduct a fair and impartial proceeding, to avoid

delay, and to maintain order, including the following:

(1) The Hearing Official or Panel may hold conferences or other types of
appropriate proceedings to clarify, simplify, or define the issues or to
consider other matters that may aid in the disposition of the case.

(2) The Hearing Official or Panel may schedule a prehearing conference
of the Hearing Official or Panel and parties.

(3) Any party may request the Hearing Official or Panel to schedule a
prehearing or other conference. The Hearing Official

or Panel decides whether a conference is necessary and notifies all
parties.

(4) Ata prehearing or other conference, the Hearing Official or Panel and
the parties may consider subjects such as—

(i) Narrowing and clarifying issues;
(i) Assisting the parties in reaching agreements and stipulations;
(i) Clarifying the positions of the parties;

(iv) Determining whether an evidentiary hearing or oral argument
should be held; and

(v) Setting dates for—
(A) The exchange of written documents;
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(B) The receipt of comments from the parties on the need
for oral argument or evidentiary hearing;

(C) Further proceedings before the Hearing Official or Panel
(including an evidentiary hearing or oral argument, if either is
scheduled);

(D) Requesting the names of withesses each party wishes
to present at an evidentiary hearing and estimation of time
for each presentation; or

(E) Completion of the review and the initial decision of the
Hearing Official or Panel.

(5) A prehearing or other conference held under paragraph (b)(4) of this
section may be conducted by telephone conference call.

(6) At a prehearing or other conference, the parties shall be prepared to
discuss the subjects listed in paragraph (b)(4) of this section.

(7) Following a prehearing or other conference the Hearing Official or
Panel may issue a written statement describing the issues raised, the
action taken, and the stipulations and agreements reached by the parties.

(d) The Hearing Official or Panel may require parties to state their positions and
to provide all or part of the evidence in writing.

(e) The Hearing Official or Panel may require parties to present testimony
through affidavits and to conduct cross-examination through interrogatories.

(f) The Hearing Official or Panel may direct the parties to exchange relevant
documents or information and lists of withesses, and to send copies to the
Hearing Official or Panel.

(g) The Hearing Official or Panel may receive, rule on, exclude, or limit evidence
at any stage of the proceedings.

(h) The Hearing Official or Panel may rule on motions and other issues at any
stage of the proceedings.

(i) The Hearing Official or Panel may examine witnesses.

() The Hearing Official or Panel may set reasonable time limits for submission of
written documents.

(k) The Hearing Official or Panel may refuse to consider documents or other
submissions if they are not submitted in a timely manner unless good cause is
shown.

() The Hearing Official or Panel may interpret applicable statutes and
regulations but may not waive them or rule on their validity.

(m) (1) The parties shall present their positions through briefs and the
submission of other documents and may request an oral argument or
evidentiary hearing. The Hearing Official or Panel shall determine
whether an oral argument or an evidentiary hearing is needed to clarify the
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positions of the parties.

(2) The Hearing Official or Panel gives each party an opportunity to be
represented by counsel.

(n) If the Hearing Official or Panel determines that an evidentiary hearing would
materially assist the resolution of the matter, the Hearing Official or Panel gives
each party, in addition to the opportunity to be represented by counsel—

(1) An opportunity to present witnesses on the party's behalf; and

(2) An opportunity to cross-examine witnesses either orally or with written
qguestions.

(o) The Hearing Official or Panel accepts any evidence that it finds is relevant
and material to the proceedings and is not unduly repetitious.

(p) (1) The Hearing Official or Panel—
(i) Arranges for the preparation of a transcript of each hearing;

(i) Retains the original transcript as part of the record of the
hearing; and

(i) Provides one copy of the transcript to each party.

(2) Additional copies of the transcript are available on request and with
payment of the reproduction fee.

(q) Each party shall file with the Hearing Official or Panel all written motions,
briefs, and other documents and shall at the same time provide a copy to the
other parties to the proceedings.

(Authority: 20 U.S.C. (1412(d)(2))

8300.584 Initial decision; final decision.

(&) The Hearing Official or Panel prepares an initial written decision that
addresses each of the points in the notice sent by the Secretary to the SEA
under 8300.581.

(b) The initial decision of a Panel is made by a majority of Panel members.

(c) The Hearing Official or Panel mails by certified mail with return receipt
requested a copy of the initial decision to each party (or to the party's counsel)
and to the Secretary, with a notice stating that each party has an opportunity to
submit written comments regarding the decision to the Secretary.

(d) Each party may file comments and recommendations on the initial decision
with the Hearing Official or Panel within 15 days of the date the party receives
the Panel's decision.

(e) The Hearing Official or Panel sends a copy of a party's initial comments and
recommendations to the other parties by certified mail with return receipt
requested. Each party may file responsive comments and recommendations
with the Hearing Official or Panel within seven days of the date the party receives
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the initial comments and recommendations.

(f) The Hearing Official or Panel forwards the parties' initial and responsive
comments on the initial decision to the Secretary who reviews the initial decision
and issues a final decision.

() The initial decision of the Hearing Official or Panel becomes the final decision
of the Secretary unless, within 25 days after the end of the time for receipt of
written comments, the Secretary informs the Hearing Official or Panel and the
parties to a hearing in writing that the decision is being further reviewed for
possible modification.

(h) The Secretary may reject or modify the initial decision of the Hearing Official
or Panel if the Secretary finds that it is clearly erroneous.

(i) The Secretary conducts the review based on the initial decision, the written
record, the Hearing Official's or Panel's proceedings, and written comments. The
Secretary may remand the matter for further proceedings.

()) The Secretary issues the final decision within 30 days after notifying the
Hearing Official or Panel that the initial decision is being further reviewed.

(Authority: 20 U.S.C. (1412(d)(2))

8300.585 Filing requirements.

(a) Any written submission under 88300.581-300.585 must be filed by
hand-delivery, by mail, or by facsimile transmission. The Secretary discourages
the use of facsimile transmission for documents longer than five pages.

(b) The filing date under paragraph (a) of this section is the date the document
is—

(1) Hand-delivered;

(2) Mailed; or

(3) Sent by facsimile transmission.

(c) A party filing by facsimile transmission is responsible for confirming that a
complete and legible copy of the document was received by the Department.

(d) If adocument is filed by facsimile transmission, the Secretary, the Hearing
Official, or the Panel, as applicable, may require the filing of a follow-up hard
copy by hand-delivery or by mail within a reasonable period of time.

(e) If agreed upon by the parties, service of a document may be made upon the
other party by facsimile transmission.

(Authority: 20 U.S.C. 1413(c))

8300.586 Judicial review.

If a State is dissatisfied with the Secretary's final action with respect to the
eligibility of the State under section 612 of the Act, the State may, not later than
60 days after notice of that action, file with the United States Court of Appeals for
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the circuit in which that State is located a petition for review of that action. A
copy of the petition must be forthwith transmitted by the clerk of the court to the
Secretary. The Secretary then files in the court the record of the proceedings
upon which the Secretary's action was based, as provided in section 2112 of title
28, United States Code.

(Authority: 20 U.S.C. 1416(b))

8300.587 Enforcement.

(@) General. The Secretary initiates an action described in paragraph (b) of this
section if the Secretary finds—

(1) That there has been a failure by the State to comply substantially with
any provision of Part B of the Act, this part, or 34 CFR part 301; or

(2) That there is a failure to comply with any condition of an LEA's or
SEA's eligibility under Part B of the Act, this part or 34 CFR part 301,
including the terms of any agreement to achieve compliance with Part B of
the Act, this part, or Part 301 within the timelines specified in the
agreement.

(b) Types of action. The Secretary, after notifying the SEA (and any LEA or
State agency affected by a failure described in paragraph (a)(2) of this section)—

(1) Withholds in whole or in part any further payments to the State under
Part B of the Act;

(2) Refers the matter to the Department of Justice for enforcement; or
(3) Takes any other enforcement action authorized by law.
(c) Nature of withholding.

(1) If the Secretary determines that it is appropriate to withhold further
payments under paragraph (b)(1) of this section, the Secretary may
determine that the withholding will be limited to programs or projects, or
portions thereof, affected by the failure, or that the SEA shall not make
further payments under Part B of the Act to specified LEA or State
agencies affected by the failure.

(2) Until the Secretary is satisfied that there is no longer any failure to
comply with the provisions of Part B of the Act, this part, or 34 CFR part
301, as specified in paragraph (a) of this section, payments to the State
under Part B of the Act are withheld in whole or in part, or payments by
the SEA under Part B of the Act are limited to local educational agencies
and State agencies whose actions did not cause or were not involved in
the failure, as the case may be.

(3) Any SEA, LEA, or other State agency that has received notice under
paragraph (a) of this section shall, by means of a public notice, take such
measures as may be necessary to bring the pendency of an action
pursuant to this subsection to the attention of the public within the
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jurisdiction of that agency.

(4) Before withholding under paragraph (b)(1) of this section, the
Secretary provides notice and a hearing pursuant to the procedures in
§8300.581-300.586.

(d) Referral for appropriate enforcement.

(1) Before the Secretary makes a referral under paragraph (b)(2) of this
section for enforcement, or takes any other enforcement action authorized
by law under paragraph (b)(3), the Secretary provides the State—

(i) With reasonable notice; and
(i) With an opportunity for an hearing.

(2) The hearing described in paragraph (d)(1)(ii) of this section consists of
an opportunity to meet with the Assistant Secretary for the Office of
Special Education and Rehabilitative Services to demonstrate why the
Department should not make a referral for enforcement.

(e) Divided State agency responsibility. For purposes of this part, if
responsibility for ensuring that the requirements of this part are met with respect
to children with disabilities who are convicted as adults under State law and
incarcerated in adult prisons is assigned to a public agency other than the SEA
pursuant to 8300.600(d), and if the Secretary finds that the failure to comply
substantially with the provisions of Part B of the Act or this part are related to a
failure by the public agency, the Secretary takes one of the enforcement actions
described in paragraph (b) of this section to ensure compliance with Part B of the
Act and this part, except—

(1) Any reduction or withholding of payments to the State under
paragraph (b)(1) of this section is proportionate to the total funds allotted
under section 611 of the Act to the State as the number of eligible children
with disabilities in adult prisons under the supervision of the other public
agency is proportionate to the number of eligible individuals with
disabilities in the State under the supervision of the State educational
agency; and

(2) Any withholding of funds under paragraph (e)(1) of this section is
limited to the specific agency responsible for the failure to comply with
Part B of the Act or this part.

(Authority: 20 U.S.C. 1416)
88300.588 [Reserved]

8300.589 Waiver of requirement regarding supplementing and not
supplanting with Part B funds.

(a) Except as provided under 88300.232-300.235, funds paid to a State under
Part B of the Act must be used to supplement and increase the level of Federal,
State, and local funds (including funds that are not under the direct control of
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SEAs or LEAS) expended for special education and related services provided to
children with disabilities under Part B of the Act and in no case to supplant those
Federal, State, and local funds. A State may use funds it retains under 8300.602
without regard to the prohibition on supplanting other funds (See §300.372).

(b) If a State provides clear and convincing evidence that all eligible children with
disabilities throughout the State have FAPE available to them, the Secretary may
waive for a period of one year in whole or in part the requirement under 8300.153
(regarding State-level nonsupplanting) if the Secretary concurs with the evidence
provided by the State.

(c) If a State wishes to request a waiver under this section, it must submit to the
Secretary a written request that includes—

(1) An assurance that FAPE is currently available, and will remain
available throughout the period that a waiver would be in effect, to all
eligible children with disabilities throughout the State, regardless of the
public agency that is responsible for providing FAPE to them. The
assurance must be signed by an official who has the authority to provide
that assurance as it applies to all eligible children with disabilities in the
State;

(2) All evidence that the State wishes the Secretary to consider in
determining whether all eligible children with disabilities have FAPE
available to them, setting forth in detail—

(i) The basis on which the State has concluded that FAPE is
available to all eligible children in the State; and

(i) The procedures that the State will implement to ensure that
FAPE remains available to all eligible children in the State, which
must include—

(A) The State’s procedures under 8300.125 for ensuring
that all eligible children are identified, located and evaluated;

(B) The State’s procedures for monitoring public agencies to
ensure that they comply with all requirements of this part;

(C) The State’s complaint procedures under §8300.660-
300.662; and

(D) The State’s hearing procedures under 88300.507-
300.511 and 300.520-300.528;

(3) A summary of all State and Federal monitoring reports, and State
complaint decisions (see 88300.660- 300.662) and hearing decisions (see
88300.507-300.511 and 300.520-300.528), issued within three years prior
to the date of the State’s request for a waiver under this section, that
includes any finding that FAPE has not been available to one or more
eligible children, and evidence that FAPE is now available to all children
addressed in those reports or decisions; and

C:\Program Files\Adobe\Acrobat 4.0\Acrobat\plug_ins\OpenAl\Transform\temp\Part B Regulations.doc
169



(4) Evidence that the State, in determining that FAPE is currently
available to all eligible children with disabilities in the State, has consulted
with the State advisory panel under 8300.650, the State’s parent training
and information center or centers, the State’s protection and advocacy
organization, and other organizations representing the interests of children
with disabilities and their parents, and a summary of the input of these
organizations.

(d) If the Secretary determines that the request and supporting evidence
submitted by the State makes a prima facie showing that FAPE is, and will
remain, available to all eligible children with disabilities in the State, the
Secretary, after notice to the public throughout the State, conducts a public
hearing at which all interested persons and organizations may present evidence
regarding the following issues:

(1) Whether FAPE is currently available to all eligible children with
disabilities in the State.

(2) Whether the State will be able to ensure that FAPE remains available
to all eligible children with disabilities in the State if the Secretary provides
the requested waiver.

(e) Following the hearing, the Secretary, based on all submitted evidence, will
provide a waiver, in whole or in part, for a period of one year if the Secretary
finds that the State has provided clear and convincing evidence that FAPE is
currently available to all eligible children with disabilities in the State, and the
State will be able to ensure that FAPE remains available to all eligible children
with disabilities in the State if the Secretary provides the requested waiver.

(f) A State may receive a waiver of the requirement of section 612(a)(19)(A) and
§8300.154(a) if it satisfies the requirements of paragraphs (b) through (e) of this
section.

(g) The Secretary may grant subsequent waivers for a period of one year each,
if the Secretary determines that the State has provided clear and convincing
evidence that all eligible children with disabilities throughout the State have, and
will continue to have throughout the one-year period of the waiver, FAPE
available to them.

(Authority: 20 U.S.C. 1412(a)(18)(C), (19)(C)(ii) and (E))

Subpart F—State Administration

General
8300.600 Responsibility for all educational programs.
(&) The SEA is responsible for ensuring—
(1) That the requirements of this part are carried out; and

(2) That each educational program for children with disabilities
administered within the State, including each program administered by
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any other State or local agency—

(i) Is under the general supervision of the persons responsible for
educational programs for children with disabilities in the SEA; and

(i) Meets the education standards of the SEA (including the
requirements of this part).

(b) The State must comply with paragraph (a) of this section through State
statute, State regulation, signed agreement between respective agency officials,
or other documents.

(c) Part B of the Act does not limit the responsibility of agencies other than
educational agencies for providing or paying some or all of the costs of FAPE to
children with disabilities in the State.

(d) Notwithstanding paragraph (a) of this section, the Governor (or another
individual pursuant to State law) may assign to any public agency in the State the
responsibility of ensuring that the requirements of Part B of the Act are met with
respect to students with disabilities who are convicted as adults under State law
and incarcerated in adult prisons.

(Authority: 20 U.S.C. 1412(a)(11))

8300.601 Relation of Part B to other Federal programs.

Part B of the Act may not be construed to permit a State to reduce medical and
other assistance available to children with disabilities, or to alter the eligibility of a
child with a disability, under title V (Maternal and Child Health) or title XIX
(Medicaid) of the Social Security Act, to receive services that are also part of
FAPE.

(Authority: 20 U.S.C. 1412(e))

8300.602 State-level activities.

(a) Each State may retain not more than the amount described in paragraph (b)
of this section for administration in accordance with 88300.620 and 300.621 and
other State-level activities in accordance with §300.370.

(b) For each fiscal year, the Secretary determines and reports to the SEA an
amount that is 25 percent of the amount the State received under this section for
fiscal year 1997, cumulatively adjusted by the Secretary for each succeeding
fiscal year by the lesser of -

(1) The percentage increase, if any, from the preceding fiscal year in the
State's allocation under section 611 of the Act; or

(2) The rate of inflation, as measured by the percentage increase, if any,
from the preceding fiscal year in the Consumer Price Index For All Urban
Consumers, published by the Bureau of Labor Statistics of the Department
of Labor.

(Authority: 20 U.S.C. 1411(f)(1)(A) and (B))
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Use Of Funds
8300.620 Use of funds for State administration.

(a) For the purpose of administering Part B of the Act, including section 619 of
the Act (including the coordination of activities under Part B of the Act with, and
providing technical assistance to, other programs that provide services to
children with disabilities)—

(1) Each State may use not more than twenty percent of the maximum
amount it may retain under 8300.602(a) for any fiscal year or $500,000
(adjusted by the cumulative rate of inflation since fiscal year 1998, as
measured by the percentage increase, if any, in the Consumer Price Index
For All Urban Consumers, published by the Bureau of Labor Statistics of
the Department of Labor), whichever is greater; and

(2) Each outlying area may use up to five percent of the amount it
receives under this section for any fiscal year or $35,000, whichever is
greater.

(b) Funds described in paragraph (a) of this section may also be used for the
administration of Part C of the Act, if the SEA is the lead agency for the State
under that part.

(Authority: 20 U.S.C. 1411(f)(2))

8300.621 Allowable costs.
(&) The SEA may use funds under 8300.620 for—

(1) Administration of State activities under Part B of the Act and for
planning at the State level, including planning, or assisting in the planning,
of programs or projects for the education of children with disabilities;

(2) Approval, supervision, monitoring, and evaluation of the effectiveness
of local programs and projects for the education of children with
disabilities;

(3) Technical assistance to LEAs with respect to the requirements of Part
B of the Act;

(4) Leadership services for the program supervision and management of
special education activities for children with disabilities; and

(5) Other State leadership activities and consultative services.

(b) The SEA shall use the remainder of its funds under 8300.620 in accordance
with §300.370.

(Authority: 20 U.S.C. 1411(f)(2))

8300.622 Subgrants to LEAs for capacity-building and improvement.

In any fiscal year in which the percentage increase in the State's allocation under
611 of the Act exceeds the rate of inflation (as measured by the percentage
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increase, if any, from the preceding fiscal year in the Consumer Price Index For
All Urban Consumers, published by the Bureau of Labor Statistics of the
Department of Labor), each State shall reserve, from its allocation under 611 of
the Act, the amount described in §300.623 to make subgrants to LEAs, unless
that amount is less than $100,000, to assist them in providing direct services and
in making systemic change to improve results for children with disabilities
through one or more of the following:

(a) Direct services, including alternative programming for children who have
been expelled from school, and services for children in correctional facilities,
children enrolled in State-operated or State-supported schools, and children in
charter schools.

(b) Addressing needs or carrying out improvement strategies identified in the
State's Improvement Plan under subpart 1 of Part D of the Act.

(c) Adopting promising practices, materials, and technology, based on
knowledge derived from education research and other sources.

(d) Establishing, expanding, or implementing interagency agreements and
arrangements between LEAs and other agencies or organizations concerning the
provision of services to children with disabilities and their families.

(e) Increasing cooperative problem-solving between parents and school
personnel and promoting the use of alternative dispute resolution.

(Authority: 20 U.S.C. 1411(f)(4)(A))

§300.623 Amount required for subgrants to LEAs.
For each fiscal year, the amount referred to in 8300.622 is—

(&) The maximum amount the State was allowed to retain under 8300.602(a) for
the prior fiscal year, or, for fiscal year 1998, 25 percent of the State's allocation
for fiscal year 1997 under section 611; multiplied by

(b) The difference between the percentage increase in the State's allocation
under this section and the rate of inflation, as measured by the percentage
increase, if any, from the

preceding fiscal year in the Consumer Price Index For All Urban Consumers,
published by the Bureau of Labor Statistics of the Department of Labor.

(Authority: 20 U.S.C. 1411(f)(4)(B))

8300.624 State discretion in awarding subgrants.

The State may establish priorities in awarding subgrants under 8300.622 to LEAs
competitively or on a targeted basis.

(Authority: 20 U.S.C. 1411(f)(4)(A))
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State Advisory Panel
8300.650 Establishment of advisory panels.

(a) Each State shall establish and maintain, in accordance with
88300.650-300.653, a State advisory panel on the education of children with
disabilities.

(b) The advisory panel must be appointed by the Governor or any other official
authorized under State law to make those appointments.

(c) If a State has an existing advisory panel that can perform the functions in
8300.652, the State may modify the existing panel so that it fulfills all of the
requirements of 88300.650-300.653, instead of establishing a new advisory
panel.

(Authority: 20 U.S.C. 1412(a)(21)(A))

§300.651 Membership.

(a) General. The membership of the State advisory panel must consist of
members appointed by the Governor, or any other official authorized under State
law to make these appointments, that is representative of the State population
and that is composed of individuals involved in, or concerned with the education
of children with disabilities, including -

(1) Parents of children with disabilities;
(2) Individuals with disabilities;
(3) Teachers;

(4) Representatives of institutions of higher education that prepare special
education and related services personnel;

(5) State and local education officials;
(6) Administrators of programs for children with disabilities;

(7) Representatives of other State agencies involved in the financing or
delivery of related services to children with disabilities;

(8) Representatives of private schools and public charter schools;

(9) At least one representative of a vocational, community, or business
organization concerned with the provision of transition services to children
with disabilities; and

(10) Representatives from the State juvenile and adult corrections
agencies.

(b) Special rule. A majority of the members of the panel must be individuals
with disabilities or parents of children with disabilities.
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(Authority: 20 U.S.C. 1412(a)(21)(B) and (C))

8300.652 Advisory panel functions.
(a) General. The State advisory panel shall—

(1) Advise the SEA of unmet needs within the State in the education of
children with disabilities;

(2) Comment publicly on any rules or regulations proposed by the State
regarding the education of children with disabilities;

(3) Advise the SEA in developing evaluations and reporting on data to the
Secretary under section 618 of the Act;

(4) Advise the SEA in developing corrective action plans to address
findings identified in Federal monitoring reports under Part B of the Act;
and

(5) Advise the SEA in developing and implementing policies relating to
the coordination of services for children with disabilities.

(b) Advising on eligible students with disabilities in adult prisons. The
advisory panel also shall advise on the education of eligible students with
disabilities who have been convicted as adults and incarcerated in adult prisons,
even if, consistent with §300.600(d), a State assigns general supervision
responsibility for those students to a public agency other than an SEA.

(Authority: 20 U.S.C. 1412(a)(21)(D))

8300.653 Advisory panel procedures.
(&) The advisory panel shall meet as often as necessary to conduct its business.

(b) By July 1 of each year, the advisory panel shall submit an annual report of
panel activities and suggestions to the SEA. This report must be made available
to the public in a manner consistent with other public reporting requirements of
Part B of the Act.

(c) Official minutes must be kept on all panel meetings and must be made
available to the public on request.

(d) All advisory panel meetings and agenda items must be announced enough in
advance of the meeting to afford interested parties a reasonable opportunity to
attend. Meetings must be open to the public.

(e) Interpreters and other necessary services must be provided at panel
meetings for panel members or participants. The State may pay for these
services from funds under 8300.620.

(f) The advisory panel shall serve without compensation but the State must
reimburse the panel for reasonable and necessary expenses for attending
meetings and performing duties. The State may use funds under 8300.620 for
this purpose.
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(Authority: 20 U.S.C. 1412(a)(21))
State Complaint Procedures
§300.660 Adoption of State complaint procedures.

(a) General. Each SEA shall adopt written procedures for—

(1) Resolving any complaint, including a complaint filed by an
organization or individual from another State, that meets the requirements
of 8300.662 by—

(i) Providing for the filing of a complaint with the SEA; and

(i) Atthe SEA's discretion, providing for the filing of a complaint
with a public agency and the right to have the SEA review the
public agency's decision on the complaint; and

(2) Widely disseminating to parents and other interested individuals,
including parent training and information centers, protection and advocacy
agencies, independent living centers, and other appropriate entities, the
State's procedures under 88300.660-300.662.

(b) Remedies for denial of appropriate services. In resolving a complaint in
which it has found a failure to provide appropriate services, an SEA, pursuant to
its general supervisory authority under Part B of the Act, must address:

(1) How to remediate the denial of those services, including, as
appropriate, the awarding of monetary reimbursement or other corrective
action appropriate to the needs of the child; and

(2) Appropriate future provision of services for all children with disabilities.

(Authority: 20 U.S.C. 1221e-3)

8300.661 Minimum State complaint procedures.

(@) Time limit; minimum procedures. Each SEA shall include in its complaint
procedures a time limit of 60 days after a complaint is filed under 8300.660(a)

to—

(1) Carry out an independent on-site investigation, if the SEA determines
that an investigation is necessary;,

(2) Give the complainant the opportunity to submit additional information,
either orally or in writing, about the allegations in the complaint;

(3) Review all relevant information and make an independent
determination as to whether the public agency is violating a requirement of
Part B of the Act or of this part; and

(4) Issue a written decision to the complainant that addresses each
allegation in the complaint and contains—

() Findings of fact and conclusions; and
(i) The reasons for the SEA's final decision.
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(b) Time extension; final decision; implementation. The SEA's procedures
described in paragraph(a) of this section also must—

(1) Permit an extension of the time limit under paragraph (a) of this
section only if exceptional circumstances exist with respect to a particular
complaint; and

(2) Include procedures for effective implementation of the SEA's final
decision, if needed, including—

(i) Technical assistance activities;
(i) Negotiations; and
(iif) Corrective actions to achieve compliance.

(c) Complaints filed under this section, and due process hearings under
88300.507 and 300.520-300.528.

(1) If a written complaint is received that is also the subject of a due
process hearing under 8300.507 or §8300.520-300.528, or contains
multiple issues, of which one or more are part of that hearing, the State
must set aside any part of the complaint that is being addressed in the due
process hearing, until the conclusion of the hearing. However, any issue
in the complaint that is not a part of the due process action must be
resolved using the time limit and procedures described in paragraphs (a)
and (b) of this section.

(2) If anissue is raised in a complaint filed under this section that has
previously been decided in a due process hearing involving the same
parties—

(i) The hearing decision is binding; and
(i) The SEA must inform the complainant to that effect.

(3) A complaint alleging a public agency's failure to implement a due
process decision must be resolved by the SEA.

(Authority: 20 U.S.C. 1221e-3)

8300.662 Filing a complaint.

(&) An organization or individual may file a signed written complaint under the
procedures described in 88300.660-300.661.

(b) The complaint must include—

(1) A statement that a public agency has violated a requirement of Part B
of the Act or of this part; and

(2) The facts on which the statement is based.

(c) The complaint must allege a violation that occurred not more than one year
prior to the date that the complaint is received in accordance with 8300.660(a)
unless a longer period is reasonable because the violation is continuing, or the
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complainant is requesting compensatory services for a violation that occurred not
more than three years prior to the date the complaint is received under
8300.660(a).

(Authority: 20 U.S.C. 1221e-3)

Subpart G—Allocation of Funds; Reports

Allocations
8300.700 Special definition of the term "State".

For the purposes of 88300.701, and 300.703-300.714, the term State means
each of the 50 States, the District of Columbia, and the Commonwealth of Puerto
Rico.

(Authority: 20 U.S.C. 1411(h)(2))

8300.701 Grants to States.

(a) Purpose of grants. The Secretary makes grants to States and the outlying
areas and provides funds to the Secretary of the Interior, to assist them to
provide special education and related services to children with disabilities in
accordance with Part B of the Act.

(b) Maximum amounts. The maximum amount of the grant a State may
receive under section 611 of the Act for any fiscal year is—

(1) The number of children with disabilities in the State who are receiving
special education and related services—

(i) Aged 3 through 5 if the State is eligible for a grant under section
619 of the Act; and

(i) Aged 6 through 21; multiplied by—

(2) Forty (40) percent of the average per-pupil expenditure in public
elementary and secondary schools in the United States.

(Authority: 20 U.S.C. 1411(a))

8300.702 Definition.

For the purposes of this section the term average per-pupil expenditure in public
elementary and secondary schools in the United States means—

(a) Without regard to the source of funds—

(1) The aggregate current expenditures, during the second fiscal year
preceding the fiscal year for which the determination is made (or, if
satisfactory data for that year are not available, during the most recent
preceding fiscal year for which satisfactory data are available) of all LEAs
in the 50 States and the District of Columbia); plus

(2) Any direct expenditures by the State for the operation of those
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agencies; divided by

(b) The aggregate number of children in average daily attendance to whom
those agencies provided free public education during that preceding year.

(Authority: 20 U.S.C. 1411(h)(1))

8300.703 Allocations to States.

(a) General. After reserving funds for studies and evaluations under section
674(e) of the Act, and for payments to the outlying areas, the freely associated
States, and the Secretary of the Interior under 88300.715 and 300.717-300.719,
the Secretary allocates the remaining amount among the States in accordance
with paragraph (b) of this section and §8300.706-300.709.

(b) Interim formula. Except as provided in 88300.706- 300.709, the Secretary
allocates the amount described in paragraph (a) of this section among the States
in accordance with section 611(a)(3), (4), (5) and (b)(1), (2) and (3) of the Act, as
in effect prior to June 4, 1997, except that the determination of the number of
children with disabilities receiving special education and related services under
section 611(a)(3) of the Act (as then in effect) may be calculated as of December
1, or, at the State's discretion, the last Friday in October, of the fiscal year for
which the funds were appropriated.

(Authority: 20 U.S.C. 1411(d))
§8300.704-300.705 [Reserved]

8300.706 Permanent formula.

(a) Establishment of base year. The Secretary allocates the amount described
in 8300.703(a) among the States in accordance with 88300.706-300.709 for each
fiscal year beginning with the first fiscal year for which the amount appropriated
under 611(j) of the Act is more than $4,924,672,200.

(b) Use of base year.

(1) Definition. As used in this section, the term base year means the
fiscal year preceding the first fiscal year in which this section applies.

(2) Special rule for use of base year amount. If a State received any
funds under section 611 of the Act for the base year on the basis of
children aged 3 through 5, but does not make FAPE available to all
children with disabilities aged 3 through 5 in the State in any subsequent
fiscal year, the Secretary computes the State's base year amount, solely
for the purpose of calculating the State's allocation in that subsequent year
under 88300.707-300.709, by subtracting the amount allocated to the
State for the base year on the basis of those children.

(Authority: 20 U.S.C. 1411(e)(1) and (2))
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8300.707 Increase in funds.

If the amount available for allocations to States under 8300.706 is equal to or
greater than the amount allocated to the States under section 611 of the Act for
the preceding fiscal year, those allocations are calculated as follows:

(a) Except as provided in 8300.708, the Secretary—
(1) Allocates to each State the amount it received for the base year;

(2) Allocates 85 percent of any remaining funds to States on the basis of
their relative populations of children aged 3 through 21 who are of the
same age as children with disabilities for whom the State ensures the
availability of FAPE under Part B of the Act; and

(3) Allocates 15 percent of those remaining funds to States on the basis
of their relative populations of children described in paragraph (a)(2) of
this section who are living in poverty.

(b) For the purpose of making grants under this section, the Secretary uses the
most recent population data, including data on children living in poverty, that are
available and satisfactory to the Secretary.

(Authority: 20 U.S.C. 1411(e)(3))

§300.708 Limitation.
(a) Allocations under 8300.707 are subject to the following:

(1) No State's allocation may be less than its allocation for the preceding
fiscal year.

(2) No State's allocation may be less than the greatest of—
() The sum of—
(A) The amount it received for the base year; and

(B) One-third of one percent of the amount by which the
amount appropriated under section 611(j) of the Act exceeds
the amount appropriated under section 611 of the Act for the
base year; or

(i) The sum of—
(A) The amount it received for the preceding fiscal year; and

(B) That amount multiplied by the percentage by which the
increase in the funds appropriated from the preceding fiscal
year exceeds 1.5 percent; or

(i) The sum of—
(A) The amount it received for the preceding fiscal year; and

(B) That amount multiplied by 90 percent of the percentage
increase in the amount appropriated from the preceding
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fiscal year.

(b) Notwithstanding paragraph (a)(2) of this section, no State's allocation under
8300.707 may exceed the sum of -

(1) The amount it received for the preceding fiscal year; and

(2) That amount multiplied by the sum of 1.5 percent and the percentage
increase in the amount appropriated.

(c) If the amount available for allocations to States under 8300.703 and
paragraphs (a) and (b) of this section is insufficient to pay those allocations in full
those allocations are ratably reduced, subject to paragraph (a)(1) of this section.

(Authority: 20 U.S.C. 1411(e)(3)(B) and (C))

8300.709 Decrease in funds.

If the amount available for allocations to States under 8300.706 is less than the
amount allocated to the States under section 611 of the Act for the preceding
fiscal year, those allocations are calculated as follows:

(a) If the amount available for allocations is greater than the amount allocated to
the States for the base year, each State is allocated the sum of -

(1) The amount it received for the base year; and

(2) An amount that bears the same relation to any remaining funds as the
increase the State received for the preceding fiscal year over the base
year bears to the total of those increases for all States.

(b) (1) If the amount available for allocations is equal to or less than the
amount allocated to the States for the base year, each State is allocated
the amount it received for the base year.

(2) If the amount available is insufficient to make the allocations described
in paragraph (b)(1) of this section, those allocations are ratably reduced.

(Authority: 20 U.S.C. 1411(e)(4))

8300.710 Allocation for State in which by-pass is implemented for private
school children with disabilities.

In determining the allocation under §8300.700-300.709 of a State in which the
Secretary will implement a by-pass for private school children with disabilities
under 88300.451-300.487, the Secretary includes in the State's child count—

(a) For the first year of a by-pass, the actual or estimated number of private
school children with disabilities (as defined in 88300.7(a) and 300.450) in the
State, as of the preceding December 1; and

(b) For succeeding years of a by-pass, the number of private school children
with disabilities who received special education and related services under the
by-pass in the preceding year.

(Authority: 20 U.S.C. 1412(f)(2))
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§300.711 Subgrants to LEAs.

Each State that receives a grant under section 611 of the Act for any fiscal year
shall distribute in accordance with 8300.712 any funds it does not retain under
§300.602 and is not required to distribute under 88300.622 and 300.623 to LEAS
in the State that have established their eligibility under section 613 of the Act,
and to State agencies that received funds under section 614A(a) of the Act for
fiscal year 1997, as then in effect, and have established their eligibility under
section 613 of the Act, for use in accordance with Part B of the Act.

(Authority: 20 U.S.C. 1411(g)(1))

8300.712 Allocations to LEAs.

(a) Interim procedure. For each fiscal year for which funds are allocated to
States under 8300.703(b) each State shall allocate funds under §300.711 in
accordance with section 611(d) of the Act, as in effect prior to June 4, 1997.

(b) Permanent procedure. For each fiscal year for which funds are allocated to
States under 88300.706-300.709, each State shall allocate funds under
§300.711 as follows:

(1) Base payments. The State first shall award each agency described
in 8300.711 the amount that agency would have received under this
section for the base year, as defined in 8300.706(b)(1), if the State had
distributed 75 percent of its grant for that year under section 8300.703(b).

(2) Base payment adjustments. For any fiscal year after the base year
fiscal year—

(i) If anew LEA is created, the State shall divide the base
allocation determined under paragraph (b)(1) of this section for the
LEAs that would have been responsible for serving children with
disabilities now being served by the new LEA, among the new LEA
and affected LEAs based on the relative numbers of children with
disabilities ages 3 through 21, or ages 6 through 21 if a State has
had its payment reduced under 8300.706(b)(2), currently provided
special education by each of the LEAS;

(i) If one or more LEAs are combined into a single new LEA, the
State shall combine the base allocations of the merged LEAs; and

(i) I, for two or more LEAS, geographic boundaries or
administrative responsibility for providing services to children
with disabilities ages 3 through 21 change, the base
allocations of affected LEAs shall be redistributed among
affected LEAs based on the relative numbers of children with
disabilities ages 3 through 21, or ages 6 through 21 if a State
has had its payment reduced under 8300.706(b)(2), currently
provided special education by each affected LEA.
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(3) Allocation of remaining funds. The State then shall -

(i) Allocate 85 percent of any remaining funds to those agencies on
the basis of the relative numbers of children enrolled in public and
private elementary and secondary schools within each agency’s
jurisdiction; and

(i) Allocate 15 percent of those remaining funds to those agencies
in accordance with their relative numbers of children living in
poverty, as determined by the SEA.

(i) For the purposes of making grants under this section, States
must apply on a uniform basis across all LEAs the best data that
are available to them on the numbers of children enrolled in public
and private elementary and secondary schools and the numbers of
children living in poverty.

(Authority: 20 U.S.C. 1411(9)(2))

8300.713 Former Chapter 1 State agencies.
(a) To the extent necessary, the State—

(1) Shall use funds that are available under 8300.602(a) to ensure that
each State agency that received fiscal year 1994 funds under subpart 2 of
Part D of chapter 1 of title | of the Elementary and Secondary Education
Act of 1965 (as in effect in fiscal year 1994) receives, from the
combination of funds under 8300.602(a) and funds provided under
8300.711, an amount no less than -

(i) The number of children with disabilities, aged 6 through 21, to
whom the agency was providing special education and related
services on December 1, or, at the State's discretion, the last Friday
in October, of the fiscal year for which the funds were appropriated,
subject to the limitation in paragraph (b) of this section; multiplied

by
(i) The per-child amount provided under that subpart for fiscal year
1994; and

(2) May use funds under §300.602(a) to ensure that each LEA that
received fiscal year 1994 funds under that subpart for children who had
transferred from a State-operated or State-supported school or program
assisted under that subpart receives, from the combination of funds
available under 8300.602(a) and funds provided under 8300.711, an
amount for each child, aged 3 through 21 to whom the agency was
providing special education and related services on December 1, or, at the
State's discretion, the last Friday in October, of the fiscal year for which
the funds were appropriated, equal to the per-child amount the agency
received under that subpart for fiscal year 1994.

(b) The number of children counted under paragraph (a)(1)(i) of this section may
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not exceed the number of children aged 3 through 21 for whom the agency
received fiscal year 1994 funds under subpart 2 of Part D of chapter 1 of title | of
the Elementary and Secondary Education Act of 1965 (as in effect in fiscal year
1994).

(Authority: 20 U.S.C. 1411(g)(3))

8300.714 Reallocation of LEA funds.

If an SEA determines that an LEA is adequately providing FAPE to all children
with disabilities residing in the area served by that agency with State and local
funds, the SEA may reallocate any portion of the funds under Part B of the Act
that are not needed by that local agency to provide FAPE to other LEAS in the
State that are not adequately providing special education and related services to
all children with disabilities residing in the areas they serve.

(Authority: 20 U.S.C. 1411(g)(4))

8300.715 Payments to the Secretary of the Interior for the education of
Indian children.

(a) Reserved amounts for Secretary of Interior. From the amount
appropriated for any fiscal year under 611(j) of the Act, the Secretary reserves
1.226 percent to provide assistance to the Secretary of the Interior in accordance
with this section and §300.716.

(b) Provision of amounts for assistance. The Secretary provides amounts to
the Secretary of the Interior to meet the need for assistance for the education of
children with disabilities on reservations aged 5 to 21, inclusive, enrolled in
elementary and secondary schools for Indian children operated or funded by the
Secretary of the Interior. The amount of the payment for any fiscal year is equal
to 80 percent of the amount allotted under paragraph (a) of this section for that
fiscal year.

(c) Calculation of number of children. Inthe case of Indian students aged 3
to 5, inclusive, who are enrolled in programs affiliated with the Bureau of Indian
Affairs (BIA) schools and that are required by the States in which these schools
are located to attain or maintain State accreditation, and which schools have this
accreditation prior to the date of enactment of the Individuals with Disabilities
Education Act Amendments of 1991, the school may count those children for the
purpose of distribution of the funds provided under this section to the Secretary
of the Interior.

(d) Responsibility for meeting the requirements of Part B. The Secretary of
the Interior shall meet all of the requirements of Part B of the Act for the children
described in paragraphs (b) and (c) of this section, in accordance with 8300.260.

(Authority: 20 U.S.C. 1411(c); 1411()(1)(A) and (B))
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8300.716 Payments for education and services for Indian children with
disabilities aged 3 through 5.

(a) General. With funds appropriated under 611(j) of the Act, the Secretary
makes payments to the Secretary of the Interior to be distributed to tribes or tribal
organizations (as defined under section 4 of the Indian Self-Determination and
Education Assistance Act) or consortia of those tribes or tribal organizations to
provide for the coordination of assistance for special education and related
services for children with disabilities aged 3 through 5 on reservations served by
elementary and secondary schools for Indian children operated or funded by the
Department of the Interior. The amount of the payments under paragraph (b) of
this section for any fiscal year is equal to 20 percent of the amount allotted under
§300.715(a).

(b) Distribution of funds. The Secretary of the Interior shall distribute the total
amount of the payment under paragraph (a) of this section by allocating to each
tribe or tribal organization an amount based on the number of children with
disabilities ages 3 through 5 residing on reservations as reported annually,
divided by the total of those children served by all tribes or tribal organizations.

(c) Submission of information. To receive a payment under this section, the
tribe or tribal organization shall submit the figures to the Secretary of the Interior
as required to determine the amounts to be allocated under paragraph (b) of this
section. This information must be compiled and submitted to the Secretary.

(d) Use of funds.

(1) The funds received by a tribe or tribal organization must be used to
assist in child find, screening, and other procedures for the early
identification of children aged 3 through 5, parent training, and the
provision of direct services. These activities may be carried out directly or
through contracts or cooperative agreements with the BIA, LEAs, and
other public or private nonprofit organizations. The tribe or tribal
organization is encouraged to involve Indian parents in the development
and implementation of these activities.

(2) The entities shall, as appropriate, make referrals to local, State, or
Federal entities for the provision of services or further diagnosis.

(e) Biennial report. To be eligible to receive a grant pursuant to paragraph (a)
of this section, the tribe or tribal organization shall provide to the Secretary of the
Interior a biennial report of activities undertaken under this paragraph, including
the number of contracts and cooperative agreements entered into, the number of
children contacted and receiving services for each year, and the estimated
number of children needing services during the two years following the one in
which the report is made. The Secretary of the Interior shall include a summary
of this information on a biennial basis in the report to the Secretary required
under section 611(i) of the Act. The Secretary may require any additional
information from the Secretary of the Interior.

(f) Prohibitions. None of the funds allocated under this section may be used by

C:\Program Files\Adobe\Acrobat 4.0\Acrobat\plug_ins\OpenAl\Transform\temp\Part B Regulations.doc
185



the Secretary of the Interior for administrative purposes, including child count and
the provision of technical assistance.

(Authority: 20 U.S.C. 1411(i)(3))

8300.717 Outlying areas and freely associated States.

From the amount appropriated for any fiscal year under section 611(j) of the Act,
the Secretary reserves not more than one percent, which must be used -

(a) To provide assistance to the outlying areas in accordance with their
respective populations of individuals aged 3 through 21; and

(b) For fiscal years 1998 through 2001, to carry out the competition described in
8300.719, except that the amount reserved to carry out that competition may not
exceed the amount reserved for fiscal year 1996 for the competition under Part B
of the Act described under the heading "SPECIAL EDUCATION" in Public Law
104-134.

(Authority: 20 U.S.C. 1411(b)(1))

8300.718 Outlying area—definition.

As used in this part, the term outlying area means the United States Virgin
Islands, Guam, American Samoa, and the Commonwealth of the Northern
Mariana Islands.

(Authority: 20 U.S.C. 1402(18))

§300.719 Limitation for freely associated States.

(a) Competitive grants. The Secretary uses funds described in 8300.717(b) to
award grants, on a competitive basis, to Guam, American Samoa, the
Commonwealth of the Northern Mariana Islands, and the freely associated
States to carry out the purposes of this part.

(b) Award basis. The Secretary awards grants under paragraph (a) of this
section on a competitive basis, pursuant to the recommendations of the Pacific
Region Educational Laboratory in Honolulu, Hawaii. Those recommendations
must be made by experts in the field of special education and related services.

(c) Assistance requirements. Any freely associated State that wishes to
receive funds under Part B of the Act shall include, in its application for
assistance -

(1) Information demonstrating that it will meet all conditions that apply to
States under Part B of the Act;

(2) An assurance that, notwithstanding any other provision of Part B of
the Act, it will use those funds only for the direct provision of special
education and related services to children with disabilities and to enhance
its capacity to make FAPE available to all children with disabilities;

(3) The identity of the source and amount of funds, in addition to funds
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under Part B of the Act, that it will make available to ensure that FAPE is
available to all children with disabilities within its jurisdiction; and

(4) Such other information and assurances as the Secretary may require.

(d) Termination of eligibility. Notwithstanding any other provision of law, the
freely associated States may not receive any funds under Part B of the Act for
any program year that begins after September 30, 2001.

(e) Administrative costs. The Secretary may provide not more than five
percent of the amount reserved for grants under this section to pay the
administrative costs of the Pacific Region Educational Laboratory under
paragraph (b) of this section.

() Eligibility for award. An outlying area is not eligible for a competitive award
under 8300.719 unless it receives assistance under §300.717(a).

(Authority: 20 U.S.C. 1411(b)(2) and (3))

§300.720 Special rule.

The provisions of Public Law 95-134, permitting the consolidation of grants by
the outlying areas, do not apply to funds provided to those areas or to the freely
associated States under Part B of the Act.

(Authority: 20 U.S.C. 1411(b)(4))
8300.721 [Reserved]

8300.722 Definition.

As used in this part, the term freely associated States means the Republic of
the Marshall Islands, the Federated States of Micronesia, and the Republic of
Palau.

(Authority: 20 U.S.C. 1411(b)(6))

Reports
8300.750 Annual report of children served—report requirement.

(&) The SEA shall report to the Secretary no later than February 1 of each year
the number of children with disabilities aged 3 through 21 residing in the State
who are receiving special education and related services.

(b) The SEA shall submit the report on forms provided by the Secretary.
(Authority: 20 U.S.C. 1411(d)(2); 1418(a))

8300.751 Annual report of children served—information required in the
report.

(a) For any year the SEA shall include in its report a table that shows the
number of children with disabilities receiving special education and related
services on December 1, or at the State’s discretion on the last Friday in
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October, of that school year—
(1) aged 3 through 5;
(2) aged 6 through 17; and
(3) aged 18 through 21.

(b) For the purpose of this part, a child's age is the child's actual age on the date
of the child count: December 1, or, at the State’s discretion, the last Friday in
October.

(c) Reports must also include the number of those children with disabilities aged
3 through 21 for each year of age (3, 4, 5, etc.) within each disability category, as
defined in the definition of "children with disabilities" in 8300.7; and

(d) The Secretary may permit the collection of the data in paragraph (c) of this
section through sampling.

(e) The SEA may not report a child under paragraph (c) of this section under
more than one disability category.

(f) If a child with a disability has more than one disability, the SEA shall report
that child under paragraph (c) of this section in accordance with the following
procedure:

(1) If a child has only two disabilities and those disabilities are deafness
and blindness, and the child is not reported as having a developmental
delay, that child must be reported under the category "deaf-blindness".

(2) A child who has more than one disability and is not reported as having
deaf-blindness or as having a developmental delay must be reported
under the category "multiple disabilities".

(Authority: 20 U.S.C. 1411(d)(2); 1418(a) and (b))

8300.752 Annual report of children served—certification.

The SEA shall include in its report a certification signed by an authorized official
of the agency that the information provided under 8300.751(a) is an accurate and
unduplicated count of children with disabilities receiving special education and
related services on the dates in question.

(Authority: 20 U.S.C. 1411(d)(2); 1417(b))

8300.753 Annual report of children served—criteria for counting children.

(&) The SEA may include in its report children with disabilities who are enrolled
in a school or program that is operated or supported by a public agency, and
that—

(1) Provides them with both special education and related services that
meet State standards;

(2) Provides them only with special education, if a related service is not
required, that meets State standards; or
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(3) In the case of children with disabilities enrolled by their parents in
private schools, provides them with special education or related services
under 88300.452-300.462 that meet State standards.

(b) The SEA may not include children with disabilities in its report who are
receiving special education funded solely by the Federal Government, including
children served by the Department of Interior, the Department of Defense, or the
Department of Education. However, the State may count children covered under
§300.184(c)(2).

(Authority: 20 U.S.C. 1411(d)(2); 1417(b))

8300.754 Annual report of children served—other responsibilities of the
SEA.

In addition to meeting the other requirements of §8300.750-300.753, the SEA
shall—

(a) Establish procedures to be used by LEAs and other educational institutions
in counting the number of children with disabilities receiving special education
and related services; (b) Set dates by which those agencies and institutions
must report to the SEA to ensure that the State complies with 8300.750(a);

(c) Obtain certification from each agency and institution that an unduplicated and
accurate count has been made,;

(d) Aggregate the data from the count obtained from each agency and
institution, and prepare the reports required under 88300.750-300.753; and

(e) Ensure that documentation is maintained that enables the State and the
Secretary to audit the accuracy of the count. (Authority: 20 U.S.C. 1411(d)(2);
1417(b))

8300.755 Disproportionality.

(@) General. Each State that receives assistance under Part B of the Act, and
the Secretary of the Interior, shall provide for the collection and examination of
data to determine if significant disproportionality based on race is occurring in the
State or in the schools operated by the Secretary of the Interior with respect to -

(1) The identification of children as children with disabilities, including the
identification of children as children with disabilities in accordance with a
particular impairment described in section 602(3) of the Act; and

(2) The placement in particular educational settings of these children.

(b) Review and revision of policies, practices, and procedures. In the case
of a determination of significant disproportionality with respect to the identification
of children as children with disabilities, or the placement in particular educational
settings of these children, in accordance with paragraph (a) of this section, the
State or the Secretary of the Interior shall provide for the review and, if
appropriate revision of the policies, procedures, and practices used in the
identification or placement to ensure that the policies, procedures, and practices
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comply with the requirements of Part B of the Act.
(Authority: 20 U.S.C. 1418(c))

8300.756 Acquisition of equipment; construction or alteration of facilities.

(a) General. If the Secretary determines that a program authorized under Part B
of the Act would be improved by permitting program funds to be used to acquire
appropriate equipment, or to construct new facilities or alter existing facilities, the
Secretary may allow the use of those funds for those purposes.

(b) Compliance with certain regulations. Any construction of new facilities or
alteration of existing facilities under paragraph (a) of this section must comply
with the requirements of—

(1) Appendix A of part 36 of title 28, Code of Federal Regulations
(commonly known as the "Americans with Disabilities Accessibility
Guidelines for Buildings and Facilities"); or

(2) Appendix A of part 101-19.6 of title 41, Code of Federal Regulations
(commonly known as the "Uniform Federal Accessibility Standards").

(Authority: 20 U.S.C. 1405)

These Regulations were taken from the Federal Register. They were formatted
by Education Development Center, Inc. for the IDEA Practices web site, a
service of the OSEP-funded ASPIIRE and ILIAD IDEA Partnership Projects at
The Council for Exceptional Children. Every attempt has been made to faithfully
reproduce the original content of the Regulations.
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APPENDIX A TO PART 300—NOTICE OF
INTERPRETATION

The following is a listing of all of the questions in this Appendix. The questions
are repeated along with the OSEP response further on in the document.

l. Involvement and Progress of Each Child with a Disability in
the General Curriculum

1. What are the major Part B IEP requirements that govern the involvement
and progress of children with disabilities in the general curriculum?

2. Must a child's IEP address his or her involvement in the general
curriculum, regardless of the nature and severity of the child's disability and the
setting in which the child is educated?

3. What must public agencies do to meet the requirements at
88300.344(a)(2) and 300.346(d) regarding the participation of a "regular
education teacher" in the development review, and revision of the IEPs, for
children aged 3 through 5 who are receiving special education and related
services?

4, Must the measurable annual goals in a child's IEP address all areas of the
general curriculum, or only those areas in which the child's involvement and
progress are affected by the child's disability?

. Involvement of Parents and Students

5. What is the role of the parents, including surrogate parents, in decisions
regarding the educational program of their children?

6. What are the Part B requirements regarding the participation of a student
(child) with a disability in an IEP meeting?

7. Must the public agency inform the parents of who will be at the IEP
meeting?

8. Do parents have the right to a copy of their child's IEP?

9. What is a public agency's responsibility if it is not possible to reach
consensus on what services should be included in a child's IEP?

10. Does Part B require that public agencies inform parents regarding the
educational progress of their children with disabilities?

Ill.  Preparing Students with Disabilities for Employment and
Other Post-School Experiences
11. What must the IEP team do to meet the requirements that the IEP include

a statement of "transition service needs" beginning at age 14 (8300.347(b)(1),
and a statement of "needed transition services" beginning at age 16
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(§300.347(b)(2)?

12. Must the IEP for each student with a disability, beginning no later than age
16, include all "needed transition services," as identified by the IEP team and
consistent with the definition at 8300.29, even if an agency other than the public
agency will provide those services? What is the public agency's responsibility if
another agency fails to provide agreed-upon transition services?

13. Under what circumstances must a public agency invite representatives
from other agencies to an IEP meeting at which a child's need for transition
services will be considered?

V. Other Questions Regarding Implementation of IDEA

14.  For a child with a disability receiving special education for the first time,
when must an IEP be developed—before placement or after placement?

15.  Who is responsible for ensuring the development of IEPs for children with
disabilities served by a public agency other than an LEA?

16.  For a child placed out of State by an educational or non-educational State
or local agency, is the placing or receiving State responsible for the child's IEP?

17. If adisabled child has been receiving special education from one public
agency and transfers to another public agency in the same State, must the new
public agency develop an IEP before the child can be placed in a special
education program?

18. What timelines apply to the development and implementation of an initial
IEP for a child with a disability?

19. Must a public agency hold separate meetings to determine a child's
eligibility for special education and related services, develop the child's IEP, and
determine the child's placement, or may the agency meet all of these
requirements in a single meeting?

20. How frequently must a public agency conduct meetings to review, and if
appropriate revise, the IEP for each child with a disability?

21. May IEP meetings be audio or video-tape-recorded?

22.  Who can serve as the representative of the public agency at an IEP
meeting?

23.  For a child with a disability being considered for initial placement in special
education, which teacher or teachers should attend the IEP meeting?

24.  What is the role of a regular education teacher in the development, review,
and revision of the IEP for a child who is, or may be, participating in the regular
education environment?

25.  If a child with a disability attends several regular classes, must all of the
child's regular education teachers be members of the child’s IEP team?

26. How should a public agency determine which regular education teacher
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and special education teacher will members of the IEP team for a particular child
with a disability?

27. For a child whose primary disability is a speech impairment, may a public
agency meet its responsibility under 8300.344(a)(3) to ensure that the IEP team
includes "at least one special education teacher, or, if appropriate, at least one
special education provider of the child" by including a speech-language
pathologist on the IEP team?

28. Do public agencies and parents have the option of having any individual of
their choice attend a child's IEP meeting as participants on their child's IEP
team?

29. Can parents or public agencies bring their attorneys to IEP meetings, and,
if so under what circumstances? Are attorney's fees available for parents’
attorneys if the parents are prevailing parties in actions or proceedings brought
under Part B?

30. Must related services personnel attend IEP meetings?

31. Must the public agency ensure that all services specified in a child's IEP
are provided?

32. s it permissible for an agency to have the IEP completed before the IEP
meeting begins?

33.  Must a public agency include transportation in a child's IEP as a related
service?

34. Must a public agency provide related services that are required to assist a
child with a disability to benefit from special education, whether or not those
services are included in the list of related services in 8300.247?

35. Must the IEP specify the amount of services or may it simply list the
services to be provided?

36.  Under what circumstances is a public agency required to permit a child
with a disability to use a school-purchased assistive technology device in the
child's home or in another setting?

37. Can the IEP team also function as the group making the placement
decision for a child with a disability?

38. Ifachild’s IEP includes behavioral strategies to address a particular
behavior, can a child ever be suspended for engaging in that behavior?

39. If a child’s behavior in the regular classroom, even with appropriate
interventions, would significantly impair the learning of others, can the group that
makes the placement decision determine that placement in the regular classroom
is inappropriate for that child?

40. May school personnel during a school year implement more than one
short-term removal of a child with disabilities from his or her classroom or school
for misconduct?
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Authority: Part B of the Individuals with Disabilities Education Act (20 U.S.C. 1401, et seq.),
unless otherwise noted.

Individualized Education Programs (IEPs) and Other Selected
Implementation Issues

Interpretation of IEP and Other selected Requirements under. Part B of the
Individuals with Disabilities Education Act (IDEA; Part B)

Introduction

The IEP requirements under Part B of the IDEA emphasize the importance of
three core concepts: (1) the involvement and progress of each child with a
disability in the general curriculum including addressing the unique needs that
arise out of the child’s disability; (2) the involvement of parents and students,
together with regular and special education personnel, in making individual
decisions to support each student's (child's) educational success, and (3) the
preparation of students with disabilities for employment and other post-school
activities.

The first three sections of this Appendix (I-1ll) provide guidance regarding the IEP
requirements as they relate to the three core concepts described above. Section
IV addresses other questions regarding the development and content of IEPS,
including questions about the timelines and responsibility for developing and
implementing IEPs, participation in IEP meetings, and IEP content. Section IV
also addresses questions on other selected requirements under IDEA.

. Involvement and Progress of Each Child With a Disability
in the General Curriculum

In enacting the IDEA Amendments of 1997, the Congress found that research,
demonstration, and practice over the past 20 years in special education and
related disciplines have demonstrated that an effective educational system now
and in the future must maintain high academic standards and clear performance
goals for children with disabilities, consistent with the standards and expectations
for all students in the educational system, and provide for appropriate and
effective strategies and methods to ensure that students who are children with
disabilities have maximum opportunities to achieve those standards and goals.
[Section 651(a)(6)(A) of the Act.]

Accordingly, the evaluation and IEP provisions of Part B place great emphasis on
the involvement and progress of children with disabilities in the general
curriculum. (The term “general curriculum,” as used in these regulations,
including this Appendix, refers to the curriculum that is used with nondisabled
children.)

While the Act and regulations recognize that IEP teams must make individualized
decisions about the special education and related services, and supplementary
aids and services, provided to each child with a disability, they are driven by
IDEA's strong preference that, to the maximum extent appropriate, children with
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disabilities be educated in regular classes with their nondisabled peers with
appropriate supplementary aids and services.

In many cases, children with disabilities will need appropriate supports in order
to successfully progress in the general curriculum, participate in State and
district-wide assessment programs, achieve the measurable goals in their IEPSs,
and be educated together with their nondisabled peers. Accordingly, the Act
requires the IEP team to determine, and the public agency to provide, the
accommodations, modifications, supports, and supplementary aids and services,
needed by each child with a disability to successfully be involved in and progress
in the general curriculum achieve the goals of the IEP, and successfully
demonstrate his or her competencies in State and district-wide assessments.

1. What are the major Part B IEP requirements that govern the
involvement and progress of children with disabilities in the general
curriculum?

Present Levels of Educational Performance

Section 300.347(a)(1) requires that the IEP for each child with a disability include
" ... a statement of the child's present levels of educational performance,
including—(i) how the child's disability affects the child's involvement and
progress in the general curriculum; or (ii) for preschool children, as appropriate,
how the child’s disability affects the child's participation in appropriate activities
..." (Italics added.) ("Appropriate activities" in this context refers to age-relevant
developmental abilities or milestones that typically developing children of the
same age would be performing or would have achieved.)

The IEP team’s determination of how each child’s disability affects the child’s
involvement and progress in the general curriculum is a primary consideration in
the development of the child’s IEP. In assessing children with disabilities, school
districts may use a variety of assessment techniques to determine the extent to
which these children can be involved and progress in the general curriculum,
such as criterion-referenced tests, standard achievement tests, diagnostic tests,
other tests, or any combination of the above.

The purpose of using these assessments is to determine the child’s present
levels of educational performance and areas of need arising from the child’s
disability so that approaches for ensuring the child’s involvement and progress in
the general curriculum and any needed adaptations or modifications to that
curriculum can be identified.

Measurable Annual Goals, including Benchmarks or Short-term Objectives

Measurable annual goals, including benchmarks or short-term objectives, are
critical to the strategic planning process used to develop and implement the IEP
for each child with a disability. Once the IEP team has developed measurable
annual goals for a child, the team (1) can develop strategies that will be most
effective in realizing those goals and (2) must develop either measurable,
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intermediate steps (short-term objectives) or major milestones (benchmarks) that
will enable parents, students, and educators to monitor progress during the year,
and, if appropriate, to revise the IEP consistent with the student's instructional
needs.

The strong emphasis in Part B on linking the educational program of children with
disabilities to the general curriculum is reflected in §300.347(a)(2), which requires
that the IEP include:

a statement of measurable annual goals, including benchmarks or
short-term objectives, related to—(i) meeting the child's needs that result
from the child's disability to enable the child to be involved in and progress
in the general curriculum; and (ii) meeting each of the child's other
educational needs that result from the child's disability.[italics added]

As noted above, each annual goal must include either short-term objectives or
benchmarks. The purpose of both is to enable a child's teacher(s), parents, and
others involved in developing and implementing the child's IEP, to gauge, at
intermediate times during the year, how well the child is progressing toward
achievement of the annual goal. IEP teams may continue to develop short-term
instructional objectives, that generally break the skills described in the annual
goal down into discrete components. The revised statute and regulations also
provide that, as an alternative, IEP teams may develop benchmarks, which can
be thought of as describing the amount of progress the child is expected to make
within specified segments of the year. Generally, benchmarks establish
expected performance levels that allow for regular checks of progress that
coincide with the reporting periods for informing parents of their child's progress
toward achieving the annual goals. An IEP team may use either short term
objectives or benchmarks or a combination of the two depending on the nature of
the annual goals and the needs of the child.

Special Education and Related Services and Supplementary Aids and Services

The requirements regarding services provided to address a child's present levels
of educational performance and to make progress toward the identified goals
reinforce the emphasis on progress in the general curriculum, as well as
maximizing the extent to which children with disabilities are educated with
nondisabled children. Section 300.347(a)(3) requires that the IEP include:

a statement of the special education and related services and
supplementary aids and services to be provided to the child, or on behalf
of the child, and a statement of the program modifications or supports for
school personnel that will be provided for the child—(i) to advance
appropriately toward attaining the annual goals; (i) to be involved and
progress in the general curriculum ... and to participate in extracurricular
and other nonacademic activities; and (iii) to be educated and participate
with other children with disabilities and nondisabled children in
[extracurricular and other nonacademic activities] ... [ltalics added.]
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Extent to Which Child Will Participate With Nondisabled Children

Section 300.347(a)(4) requires that each child's IEP include "An explanation of
the extent, if any, to which the child will not participate with nondisabled children
in the regular class and in [extracurricular and other nonacademic] activities
...... " This is consistent with the least restrictive environment (LRE) provisions at
88300.550-300.553, which include requirements that:

(1) each child with a disability be educated with nondisabled children to
the maximum extent appropriate (8300.550(b)(1));

(2) each child with a disability be removed from the regular educational
environment only when the nature or severity of the child's disability is
such that education in regular classes with the use of supplementary aids
and services cannot be achieved satisfactorily (8300.550(b)(1)); and

(3) to the maximum extent appropriate to the child's needs, each child with
a disability participates with nondisabled children in nonacademic and
extracurricular services and activities (8300.553).

All services and educational placements under Part B must be individually
determined in light of each child’s unique abilities and needs, to reasonably
promote the child’s educational success. Placing children with disabilities in this
manner should enable each disabled child to meet high expectations in the
future.

Although Part B requires that a child with a disability not be removed from the
regular educational environment if the child’s education can be achieved
satisfactorily in regular classes with the use of supplementary aids and services,
Part B’'s LRE principle is intended to ensure that a child with a disability is served
in a setting where the child can be educated successfully. Even though IDEA
does not mandate regular class placement for every disabled student, IDEA
presumes that the first placement option considered for each disabled student by
the student’s placement team, which must include the parent, is the school the
child would attend if not disabled, with appropriate supplementary aids and
services to facilitate such placement. Thus, before a disabled child can be
placed outside of the regular educational environment, the full range of
supplementary aids and services that if provided would facilitate the student’s
placement in the regular classroom setting must be considered. Following that
consideration, if a determination is made that particular disabled student cannot
be educated satisfactorily in the regular educational environment, even with the
provision of appropriate supplementary aids and services, that student then could
be placed in a setting other than the regular classroom. Later, if it becomes
apparent that the child’s IEP can be carried out in a less restrictive setting, with
the provision of appropriate supplementary aids and services, if needed, Part B
would require that the child’s placement be changed from the more restrictive
setting to a less restrictive setting. In all cases, placement decisions must be
individually determined on the basis of each child’s abilities and needs, and not
solely on factors such as category of disability, significance of disability,
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availability of special education and related services, configuration of the service
delivery system, availability of space, or administrative convenience. Rather,
each student’s IEP forms the basis for the placement decision.

Further, a student need not fail in the regular classroom before another
placement can be considered. Conversely, IDEA does not require that a student
demonstrate achievement of a specific performance level as a prerequisite for
placement into a regular classroom.

Participation in State or District-wide Assessments of Student Achievement

Consistent with 8300.138(a), which sets forth a presumption that children with
disabilities will be included in general State and district-wide assessment
programs, and provided with appropriate accommodations if necessary,
§300.347(a)(5) requires that the IEP for each student with a disability include: “(i)
a statement of any individual modifications in the administration of State or
district-wide assessments of student achievement that are needed in order for
the child to participate in the assessment; and (ii) if the IEP team determines that
the child will not participate in a particular State or district-wide assessment of
student achievement (or part of an assessment of student achievement), a
statement of—(A) Why that assessment is not appropriate for the child; and (B)
How the child will be assessed.”

Regular Education Teacher Participation in the Development, Review, and
Revision of IEPs

Very often, regular education teachers play a central role in the education of
children with disabilities (H. Rep. No. 105-95, p. 103 (1997); S. Rep. No. 105-17,
p. 23 (1997)) and have important expertise regarding the general curriculum and
the general education environment. Further, with the emphasis on involvement
and progress in the general curriculum added by the IDEA Amendments of 1997,
regular education teachers have an increasingly critical role (together with
special education and related services personnel) in implementing the program
of FAPE for most children with disabilities, as described in their IEPs.

Accordingly, the IDEA Amendments of 1997 added a requirement that each
child's IEP team must include at least one regular education teacher of the child,
if the child is, or may be, participating in the regular education environment (see
8300.344(a)(2)). (See also §8300.346(d) on the role of a regular education
teacher in the development, review and revision of IEPs.)

2. Must a child's IEP address his or her involvement in the general
curriculum, regardless of the nature and severity of the child's disability
and the setting in which the child is educated?

Yes. The IEP for each child with a disability (including children who are educated
in separate classrooms or schools) must address how the child will be involved
and progress in the general curriculum. However, the Part B regulations
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recognize that some children have other educational needs resulting from their
disability that also must be met, even though those needs are not directly linked
to participation in the general curriculum.

Accordingly, 8300.347(a)(1)(2) requires that each child's IEP include:

A statement of measurable annual goals, including benchmarks or short-
term objectives related to—(i) Meeting the child's needs that result from
the child's disability to enable the child to be involved in and progress in
the general curriculum; and (ii) meeting each of the child's other
educational needs that result from the child's disability. [Italics added.]

Thus, the IEP team for each child with a disability must make an individualized
determination regarding (1) how the child will be involved and progress in the
general curriculum and what needs that result from the child's disability must be
met to facilitate that participation; (2) whether the child has any other educational
needs resulting from his or her disability that also must be met; and (3) what
special education and other services and supports must be described in the
child's IEP to address both sets of needs (consistent with 8300.347(a)). For
example, if the IEP team determines that in order for a child who is deaf to
participate in the general curriculum he or she needs sign language and
materials which reflect his or her language development, those needs (relating to
the child's participation in the general curriculum) must be addressed in the
child's IEP. In addition, if the team determines that the child also needs to expand
his or her vocabulary in sign language that service must also be addressed in the
applicable components of the child's IEP. The IEP team may also wish to
consider whether there is a need for members of the child’'s family to receive
training in sign language in order for the child to receive FAPE.

3. What must public agencies do to meet the requirements at
§8300.344(a)(2) and 300.346(d) regarding the participation of a "regular
education teacher"” in the development, review, and revision of IEPs, for
children aged 3 through 5 who are receiving preschool special education
services?

If a public agency provides "regular education" preschool services to non-
disabled children, then the requirements of 88300.344(a)(2) and 300.346(d)
apply as they do in the case of older children with disabilities. If a public agency
makes kindergarten available to nondisabled children, then a regular education
kindergarten teacher could appropriately be the regular education teacher who
would be a member of the IEP team, and, as appropriate, participate in IEP
meetings, for a kindergarten-aged child who is, or may be, participating in the
regular education environment.

If a public agency does not provide regular preschool education services to
nondisabled children, the agency could designate an individual who, under State
standards, is qualified to serve nondisabled children of the same age.
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4, Must the measurable annual goals in a child's IEP address all areas
of the general curriculum, or only those areas in which the child's
involvement and progress are affected by the child's disability?

Section 300.347(a)(2) requires that each child's IEP include "A statement of
measurable annual goals, including benchmarks or short-term objectives, related
to—(i) meeting the child's needs that result from the child's disability to enable
the child to be involved in and progress in the general curriculum ...; and (ii)
meeting each of the child's other educational needs that result from the child's
disability...." (Italics added).

Thus, a public agency is not required to include in an IEP annual goals that
relate to areas of the general curriculum in which the child's disability does not
affect the child's ability to be involved in and progress in the general curriculum.
If a child with a disability needs only modifications or accommodations in order to
progress in an area of the general curriculum, the IEP does not need to include a
goal for that area; however, the IEP would need to specify those modifications or
accommodations.

Public agencies often require all children, including children with disabilities, to
demonstrate mastery in a given area of the general curriculum before allowing
them to progress to the next level or grade in that area. Thus, in order to ensure
that each child with a disability can effectively demonstrate competencies in an
applicable area of the general curriculum, it is important for the IEP team to
consider the accommodations and modifications that the child needs to assist
him or her in demonstrating progress in that area.

. Involvement of Parents and Students

The Congressional Committee Reports on the IDEA Amendments of 1997
express the view that the Amendments provide an opportunity for strengthening
the role of parents, and emphasize that one of the purposes of the Amendments
is to expand opportunities for parents and key public agency staff (e.g., special
education, related services, regular education, and early intervention service
providers, and other personnel) to work in new partnerships at both the State and
local levels (H. Rep. 105-95, p. 82 (1997); S. Rep. No. 105-17, p. 4 and 5
(1997)). Accordingly, the IDEA Amendments of 1997 require that parents have
an opportunity to participate in meetings with respect to the identification,
evaluation, and educational placement of the child, and the provision of FAPE to
the child. (8300.501(a)(2)). Thus, parents must now be part of: (1) the group that
determines what additional data are needed as part of an evaluation of their child
(8300.533(a)(1)); (2) the team that determines their child's eligibility
(8300.534(a)(1)); and (3) the group that makes decisions on the educational
placement of their child (§300.501(c)).

In addition, the concerns of parents and the information that they provide
regarding their children must be considered in developing and reviewing their
children's IEPs (88300.343(c)(iii) and 300.346(a)(1)(i) and (b)); and the
requirements for keeping parents informed about the educational progress of
their children, particularly as it relates to their progress in the general curriculum,
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have been strengthened (8300.347(a)(7)).

The IDEA Amendments of 1997 also contain provisions that greatly strengthen
the involvement of students with disabilities in decisions regarding their own
futures, to facilitate movement from school to post-school activities. For
example, those amendments (1) retained, essentially verbatim, the “transition
services” requirements from the IDEA Amendments of 1990 (which provide that a
statement of needed transition services must be in the IEP of each student with a
disability, beginning no later than age 16); and (2) significantly expanded those
provisions by adding a new annual requirement for the IEP to include “transition
planning” activities for students beginning at age 14. (See section IV of this
appendix for a description of the transition services requirements and definition.)

With respect to student involvement in decisions regarding transition services,
8300.344(b) provides that (1) “the public agency shall invite a student with a
disability of any age to attend his or her IEP meeting if a purpose of the meeting
will be the consideration of—(i) The student’s transition services needs under
§300.347(b)(1); or (ii) The needed transition services for the student under
8300.347(b)(2); or (iii) Both;” and (2) “If the student does not attend the IEP
meeting, the public agency shall take other steps to ensure that the student’s
preferences and interests are considered.” (8300.344(b)(2)).

The IDEA Amendments of 1997 also give States the authority to elect to transfer
the rights accorded to parents under Part B to each student with a disability upon
reaching the age of majority under State law (if the student has not been
determined incompetent under State law) (8300.517). (Part B requires that if the
rights transfer to the student, the public agency must provide any notice required
under Part B to both the student and the parents.) If the State elects to provide
for the transfer of rights from the parents to the student at the age of majority, the
IEP must, beginning at least one year before a student reaches the age of
majority under State law, include a statement that the student has been informed
of any rights that will transfer to him or her upon reaching the age of majority.
(8300.347(c)).

The IDEA Amendments of 1997 also permit, but do not require, States to
establish a procedure for appointing the parent, or another appropriate individual
if the parent is not available, to represent the educational interests of a student
with a disability who has reached the age of majority under State law and has not
been determined to be incompetent, but who is determined not to have the ability
to provide informed consent with respect to his or her educational program.

5. What is the role of the parents, including surrogate parents, in
decisions regarding the educational program of their children?

The parents of a child with a disability are expected to be equal participants
along with school personnel, in developing, reviewing, and revising the IEP for
their child. This is an active role in which the parents (1) provide critical
information regarding the strengths of their child and express their concerns for
enhancing the education of their child; (2) participate in discussions about the
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child's need for special education and related services and supplementary aids
and services; and (3) join with the other participants in deciding how the child will
be involved and progress in the general curriculum and participate in State and
district-wide assessments, and what services the agency will provide to the child
and in what setting.

As previously noted in the introduction to section Il of this Appendix, Part B
specifically provides that parents of children with disabilities—

* Have an opportunity to participate in meetings with respect to the
identification, evaluation, and educational placement of their child, and the
provision of FAPE to the child (including IEP meetings) (8§8300.501(b),
300.344(a)(1), and 300.517;

* Be part of the groups that determine what additional data are needed as
part of an evaluation of their child (8300.533(a)(1)), and determine their
child's eligibility (8300.534(a)(1))) and educational placement
(8300.501(c));

» Have their concerns and the information that they provide regarding their
child considered in developing and reviewing their child's IEPs
(88300.343(c)(iii) and 300.346(a)(1)(i) and (b)); and

» Be regularly informed (by such means as periodic report cards), as
specified in their child's IEP, at least as often as parents are informed of
their nondisabled children's progress, of their child's progress toward the
annual goals in the IEP and the extent to which that progress is sufficient
to enable the child to achieve the goals by the end of the year
(8300.347(a)(7)).

A surrogate parent is a person appointed to represent the interests of a child with
a disability in the educational decision-making process when no parent (as
defined at 8300.20) is known, the agency, after reasonable efforts, cannot locate
the child's parents, or the child is a ward of the State under the laws of the State.
A surrogate parent has all of the rights and responsibilities of a parent under Part
B (8300.515.)

6. What are the Part B requirements regarding the participation of a
student (child) with a disability in an IEP meeting?

If a purpose of an IEP meeting for a student with a disability will be the
consideration of the student’s transition services needs or needed transition
services under 8300.347(b)(1) or (2), or both, the public agency must invite the
student and, as part of the notification to the parents of the IEP meeting, inform
the parents that the agency will invite the student to the IEP meeting.

If the student does not attend, the public agency must take other steps to ensure
that the student's preferences and interests are considered. (See 8300.344(b)).

Section 8300.517 permits, but does not require, States to transfer procedural
rights under Part B from the parents to students with disabilities who reach the
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age of majority under State law, if they have not been determined to be
incompetent under State law. If those rights are to be transferred from the
parents to the student, the public agency would be required to ensure that the
student has the right to participate in IEP meetings set forth for parents in
8300.345. However, at the discretion of the student or the public agency, the
parents also could attend IEP meetings as "... individuals who have knowledge or
special expertise regarding the child ..." (see 8300.344(a)(6)).

In other circumstances, a child with a disability may attend "if appropriate.”
(8300.344(a)(7)) Generally, a child with a disability should attend the IEP
meeting if the parent decides that it is appropriate for the child to do so. If
possible, the agency and parents should discuss the appropriateness of the
child's participation before a decision is made, in order to help the parents
determine whether or not the child's attendance would be (1) helpful in
developing the IEP or (2) directly beneficial to the child or both. The agency
should inform the parents before each IEP meeting—as part of notification under
§300.345(a)(1)—that they may invite their child to participate.

7. Must the public agency inform the parents of who will be at the IEP
meeting?

Yes. In notifying parents about the meeting, the agency "must indicate the
purpose, time, and location of the meeting, and who will be in attendance.”
(8300.345(b), italics added.) In addition, if a purpose of the IEP meeting will be
the consideration of a student’s transition services needs or needed transition
services under 8300.347(b)(1) or (2) or both, the notice must also inform the
parents that the agency is inviting the student, and identify any other agency that
will be invited to send a representative.

The public agency also must inform the parents of the right of the parents and
the agency to invite other individuals who have knowledge or special expertise
regarding the child, including related services personnel as appropriate to be
members of the IEP team. (8300.345(b)(1)(ii)).

It also may be appropriate for the agency to ask the parents to inform the agency
of any individuals the parents will be bringing to the meeting. Parents are
encouraged to let the agency know whom they intend to bring. Such cooperation
can facilitate arrangements for the meeting, and help ensure a productive, child-
centered meeting.

8. Do parents have the right to a copy of their child's IEP?

Yes. Section 300.345(f) states that the public agency shall give the parent a
copy of the IEP at no cost to the parent.

9. What is a public agency's responsibility if it is not possible to reach
consensus on what services should be included in a child's IEP?

The IEP meeting serves as a communication vehicle between parents and
school personnel, and enables them, as equal participants, to make joint,
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informed decisions regarding the (1) child's needs and appropriate goals; (2)
extent to which the child will be involved in the general curriculum and participate
in the regular education environment and State and district-wide assessments;
and (3) services needed to support that involvement and participation and to
achieve agreed-upon goals. Parents are considered equal partners with school
personnel in making these decisions, and the IEP team must consider the
parents' concerns and the information that they provide regarding their child in
developing, reviewing, and revising IEPs (88300.343(c)(iii) and 300.346(a)(1)
and (b)).

The IEP team should work toward consensus, but the public agency has ultimate
responsibility to ensure that the IEP includes the services that the child needs in
order to receive FAPE. It is not appropriate to make IEP decisions based upon a
majority “vote.” If the team cannot reach consensus, the public agency must
provide the parents with prior written notice of the agency's proposals or refusals,
or both, regarding the child's educational program, and the parents have the right
to seek resolution of any disagreements by initiating an impartial due process
hearing.

Every effort should be made to resolve differences between parents and school
staff through voluntary mediation or some other informal step, without resort to a
due process hearing. However, mediation or other informal procedures may not
be used to deny or delay a parent's right to a due process hearing, or to deny any
other rights afforded under Part B.

10. Does Part B require that public agencies inform parents regarding
the educational progress of their children with disabilities?

Yes. The Part B statute and regulations include a number of provisions to help
ensure that parents are involved in decisions regarding, and are informed about,
their child's educational progress, including the child's progress in the general
curriculum. First, the parents will be informed regarding their child's present
levels of educational performance through the development of the IEP. Section
300.347(a)(1) requires that each IEP include:

...A statement of the child's present levels of educational performance,
including—(i) how the child's disability affects the child's involvement and
progress in the general curriculum; or (ii) for preschool children, as
appropriate, how the disability affects the child's participation in
appropriate activities...

Further, 8300.347(a)(7) sets forth new requirements for regularly informing
parents about their child's educational progress, as regularly as parents of
nondisabled children are informed of their child’s progress. That section requires
that the IEP include:

A statement of—(i) How the child's progress toward the annual goals ...
will be measured; and (ii) how the child's parents will be regularly informed
(by such means as periodic report cards), at least as often as parents are
informed of their nondisabled children’s progress, of—(A) their child's
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progress toward the annual goals; and (B) the extent to which that
progress is sufficient to enable the child to achieve the goals by the end of
the year.

One method that public agencies could use in meeting this requirement would be
to provide periodic report cards to the parents of students with disabilities that
include both (1) the grading information provided for all children in the agency at
the same intervals; and (2) the specific information required by
§8300.347(a)(7)(ii)(A) and (B).

Finally, the parents, as part of the IEP team, will participate at least once every
12 months in a review of their child's educational progress. Section 300.343(c)
requires that a public agency initiate and conduct a meeting, at which the IEP
team:

...(1) Reviews the child's IEP periodically, but not less than annually to
determine whether the annual goals for the child are being achieved; and
(2) revises the IEP as appropriate to address—(i) any lack of expected
progress toward the annual goals ... and in the general curriculum, if
appropriate; (i) The results of any reevaluation ...; (iii) Information about
the child provided to, or by, the parents ...; (iv) The child's anticipated
needs; or (v) Other matters.

lll.  Preparing Students With Disabilities for Employment and
Other Post-School Experiences

One of the primary purposes of the IDEA is to "... ensure that all children with
disabilities have available to them a free appropriate public education that
emphasizes special education and related services designed to meet their
unique needs and prepare them for employment and independent living...”
(8300.1(a)). Section 701 of the Rehabilitation Act of 1973 describes the
philosophy of independent living as including a philosophy of consumer control,
peer support, self-help, self-determination, equal access, and individual and
system advocacy, in order to maximize the leadership, empowerment,
independence, and productivity of individuals with disabilities, and the integration
and full inclusion of individuals with disabilities into the mainstream of American
society. Because many students receiving services under IDEA will also receive
services under the Rehabilitation Act, it is important, in planning for their future,
to consider the impact of both statutes.

Similarly, one of the key purposes of the IDEA Amendments of 1997 was to
"promote improved educational results for children with disabilities through early
intervention, preschool, and educational experiences that prepare them for later
educational challenges and employment.” (H. Rep. No. 105-95, p. 82 (1997); S.
Rep. No. 105-17, p. 4 (1997)).

Thus, throughout their preschool, elementary, and secondary education, the IEPs
for children with disabilities must, to the extent appropriate for each individual
child, focus on providing instruction and experiences that enable the child to
prepare himself or herself for later educational experiences and for post-school
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activities, including formal education, if appropriate, employment, and
independent living. Many students with disabilities will obtain services through
State vocational rehabilitation programs to ensure that their educational goals are
effectively implemented in post-school activities. Services available through
rehabilitation programs are consistent with the underlying purpose of IDEA.

Although preparation for adult life is a key component of FAPE throughout the
educational experiences of students with disabilities, Part B sets forth specific
requirements related to transition planning and transition services that must be
implemented no later than ages 14 and 16, respectively, and which require an
intensified focus on that preparation as these students begin and prepare to
complete their secondary education.

11. What must the IEP team do to meet the requirements that the IEP
include "a statement of ... transition service needs" beginning at age 14
(8300.347(b)(1)(1))," and a statement of needed transition services" no later
than age 16 (8300.347(b)(2)?

Section 300.347(b)(1) requires that, beginning no later than age 14, each
student's IEP include specific transition-related content, and, beginning no later
than age 16, a statement of needed transition services:

Beginning at age 14 and younger if appropriate, and updated annually, each
student's IEP must include:

"... a statement of the transition service needs of the student under the
applicable components of the student’s IEP that focuses on the student's
courses of study (such as participation in advanced-placement courses or
a vocational education program)” (8300.347(b)(1)(i)).

Beginning at age 16 (or younger, if determined appropriate by the IEP team),
each student's IEP must include:

"... a statement of needed transition services for the student, including, if
appropriate, a statement of the interagency responsibilities or any needed
linkages." (8300.347(b)(2)).

The Committee Reports on the IDEA Amendments of 1997 make clear that the
requirement added to the statute in 1997 that beginning at age 14, and updated
annually, the IEP include "a statement of the transition service needs" is "...
designed to augment, and not replace," the separate, preexisting requirement
that the IEP include, "... beginning at age 16 (or younger, if determined
appropriate by the IEP team), a statement of needed transition services ..." (H.
Rep. No. 105-95, p. 102 (1997); S. Rep. No. 105-17, p. 22 (1997)). As clarified
by the Reports, "The purpose of [the requirement in 8300.347(b)(1)(i)] is to focus
attention on how the child's educational program can be planned to help the child
make a successful transition to his or her goals for life after secondary school.”
(H. Rep. No. 105-95, pp. 101-102 (1997); S. Rep. No. 105-17, p. 22 (1997)).
The Reports further explain that "[F]Jor example, for a child whose transition goal
is a job, a transition service could be teaching the child how to get to the job site
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on public transportation.” (H. Rep. No. 105-95, p. 102 (1997); S. Rep. No. 105-
17, p. 22 (1997)).

Thus, beginning at age 14, the IEP team, in determining appropriate measurable
annual goals (including benchmarks or short-term objectives) and services for a
student, must determine what instruction and educational experiences will assist
the student to prepare for transition from secondary education to post-secondary
life.

The statement of transition service needs should relate directly to the student's
goals beyond secondary education, and show how planned studies are linked to
these goals. For example, a student interested in exploring a career in computer
science may have a statement of transition services needs connected to
technology course work, while another student's statement of transition services
needs could describe why public bus transportation training is important for future
independence in the community.

Although the focus of the transition planning process may shift as the student
approaches graduation, the IEP team must discuss specific areas beginning at
least at the age of 14 years and review these areas annually. As noted in the
Committee Reports, a disproportionate number of students with disabilities drop
out of school before they complete their secondary education: “Too many
students with disabilities are failing courses and dropping out of school. Almost
twice as many students with disabilities drop out as compared to students without
disabilities.” (H. Rep. No. 105-95, p. 85 (1997), S. Rep. No. 105-17, p. 5 (1997).)

To help reduce the number of students with disabilities that drop out, it is
important that the IEP team work with each student with a disability and the
student’s family to select courses of study that will be meaningful to the student’s
future and motivate the student to complete his or her education.

This requirement is distinct from the requirement, at 8300.347(b)(2), that the IEP
include:

... beginning at age 16 (or younger, if determined appropriate by the IEP
team), a statement of needed transition services for the child, including, if
appropriate, a statement of the interagency responsibilities or any needed
linkages.

The term "transition services" is defined at 8300.29 to mean:

... a coordinated set of activities for a student with a disability that—(1) is
designed within an outcome-oriented process, that promotes movement
from school to post-school activities, including post-secondary education,
vocational training, integrated employment (including supported
employment), continuing and adult education, adult services, independent
living, or community participation; (2) Is based on the individual student's
needs, taking into account the student's preferences and interests; and (3)
Includes—(i) Instruction; (ii) Related services; (iii) Community
experiences; (iv) The development of employment and other post-school
adult living objectives; and (v) If appropriate, acquisition of daily living
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skills and functional vocational evaluation.

Thus, while 8300.347(b)(1) requires that the IEP team begin by age 14 to
address the student's need for instruction that will assist the student to prepare
for transition, the IEP must include by age 16 a statement of needed transition
services under 8300.347(b)(2) that includes a "coordinated set of activities ...,
designed within an outcome-oriented process, that promotes movement from
school to post-school activities ...." (8300.29) Section 300.344(b)(3) further
requires that, in implementing 8300.347(b)(1), public agencies (in addition to
required participants for all IEP meetings), must also invite a representative of
any other agency that is likely to be responsible for providing or paying for
transition services. Thus, 8300.347(b)(2) requires a broader focus on
coordination of services across, and linkages between, agencies beyond the
SEA and LEA.

12. Must the IEP for each student with a disability, beginning no later
than age 16, include all "needed transition services," as identified by the
IEP team and consistent with the definition at 8300.29, even if an agency
other than the public agency will provide those services? What is the
public agency's responsibility if another agency fails to provide agreed-
upon transition services?

Section 300.347(b)(2) requires that the IEP for each child with a disability,
beginning no later than age 16, or younger if determined appropriate by the IEP
team, include all "needed transition services," as identified by the IEP team and
consistent with the definition at 8300.29, regardless of whether the public agency
or some other agency will provide those services. Section 300.347(b)(2)
specifically requires that the statement of needed transition services include, "... if
appropriate, a statement of the interagency responsibilities or any needed
linkages."

Further, the IDEA Amendments of 1997 also permit an LEA to use up to five
percent of the Part B funds it receives in any fiscal year in combination with other
amounts, which must include amounts other than education funds, to develop
and implement a coordinated services system. These funds may be used for
activities such as: (1) linking IEPs under Part B and Individualized Family Service
Plans (IFSPs) under Part C, with Individualized Service Plans developed under
multiple Federal and State programs, such as Title | of the Rehabilitation Act; and
(2) developing and implementing interagency financing strategies for the
provision of services, including transition services under Part B.

The need to include, as part of a student’s IEP, transition services to be provided
by agencies other than the public agency is contemplated by 8300.348(a), which
specifies what the public agency must do if another agency participating in the
development of the statement of needed transition services fails to provide a
needed transition service that it had agreed to provide.

If an agreed-upon service by another agency is not provided, the public agency
responsible for the student's education must implement alternative strategies to
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meet the student's needs. This requires that the public agency provide the
services, or convene an IEP meeting as soon as possible to identify alternative
strategies to meet the transition services objectives, and to revise the IEP
accordingly.

Alternative strategies might include the identification of another funding source,
referral to another agency, the public agency's identification of other district-wide
or community resources that it can use to meet the student's identified needs
appropriately, or a combination of these strategies. As emphasized by
8300.348(b), however:

Nothing in [Part B] relieves any participating agency, including a State
vocational rehabilitation agency, of the responsibility to provide or pay for
any transition service that the agency would otherwise provide to students
with disabilities who meet the eligibility criteria of that agency.

However, the fact that an agency other than the public agency does not fulfill its
responsibility does not relieve the public agency of its responsibility to ensure
that FAPE is available to each student with a disability. (Section 300.142(b)(2)
specifically requires that if an agency other than the LEA fails to provide or pay
for a special education or related service (which could include a transition
service), the LEA must, without delay, provide or pay for the service, and may
then claim reimbursement from the agency that failed to provide or pay for the
service.)

13. Under what circumstances must a public agency invite
representatives from other agencies to an IEP meeting at which a child's
need for transition services will be considered?

Section 300.344 requires that, "In implementing the requirements of
[8300.347(b)(1)(ii) requiring a statement of needed transition services], the public
agency shall also invite a representative of any other agency that is likely to be
responsible for providing or paying for transition services." To meet this
requirement, the public agency must identify all agencies that are "likely to be
responsible for providing or paying for transition services" for each student
addressed by 8300.347(b)(1), and must invite each of those agencies to the IEP
meeting; and if an agency invited to send a representative to a meeting does not
do so, the public agency must take other steps to obtain the participation of that
agency in the planning of any transition services.

If, during the course of an IEP meeting, the team identifies additional agencies
that are "likely to be responsible for providing or paying for transition services" for
the student, the public agency must determine how it will meet the requirements
of 8300.344.
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V. Other Questions Regarding the Development and Content
of IEPs

14.  For achild with a disability receiving special education for the first
time, when must an IEP be developed—before or after the child begins to
receive special education and related services?

Section 300.342(b)(1) requires that an IEP be "in effect before special education
and related services are provided to an eligible child..." (Italics added.)

The appropriate placement for a particular child with a disability cannot be
determined until after decisions have been made about the child's needs and the
services that the public agency will provide to meet those needs. These
decisions must be made at the IEP meeting, and it would not be permissible first
to place the child and then develop the IEP. Therefore, the IEP must be
developed before placement. (Further, the child’s placement must be based,
among other factors, on the child’s IEP.)

This requirement does not preclude temporarily placing an eligible child with a
disability in a program as part of the evaluation process—before the IEP is
finalized—to assist a public agency in determining the appropriate placement for
the child. However, it is essential that the temporary placement not become the
final placement before the IEP is finalized. In order to ensure that this does not
happen, the State might consider requiring LEAS to take the following actions:

a. Develop an interim IEP for the child that sets out the specific
conditions and timelines for the trial placement. (See paragraph c,
following.)

b. Ensure that the parents agree to the interim placement before it is
carried out, and that they are involved throughout the process of
developing, reviewing, and revising the child's IEP.

C. Set a specific timeline (e.g., 30 days) for completing the evaluation,
finalizing the IEP, and determining the appropriate placement for the child.

d. Conduct an IEP meeting at the end of the trial period in order to
finalize the child's IEP.

15. Who is responsible for ensuring the development of IEPs for children
with disabilities served by a public agency other than an LEA?

The answer as to which public agency has direct responsibility for ensuring the
development of IEPs for children with disabilities served by a public agency other
than an LEA will vary from State to State, depending upon State law, policy, or
practice. The SEA is ultimately responsible for ensuring that all Part B
requirements, including the IEP requirements, are met for eligible children within
the State, including those children served by a public agency other than an LEA.
Thus, the SEA must ensure that every eligible child with a disability in the State
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has FAPE available, regardless of which State or local agency is responsible for
educating the child. (The only exception to this responsibility is that the SEA is
not responsible for ensuring that FAPE is made available to children with
disabilities who are convicted as adults under State law and incarcerated in adult
prisons, if the State has assigned that responsibility to a public agency other than
the SEA. (See 8§300.600(d)).

Although the SEA has flexibility in deciding the best means to meet this
obligation (e.g., through interagency agreements), the SEA must ensure that no
eligible child with a disability is denied FAPE due to jurisdictional disputes among
agencies.

When an LEA is responsible for the education of a child with a disability, the LEA
remains responsible for developing the child's IEP, regardless of the public or
private school setting into which it places the child.

16. For achild placed out of State by an educational or non-educational
State or local agency, is the placing or receiving State responsible for the
child's IEP?

Regardless of the reason for the placement, the "placing” State is responsible for
ensuring that the child's IEP is developed and that it is implemented. The
determination of the specific agency in the placing State that is responsible for
the child's IEP would be based on State law, policy, or practice. However, the
SEA in the placing State is ultimately responsible for ensuring that the child has
FAPE available.

17. If adisabled child has been receiving special education from one
public agency and transfers to another public agency in the same State,
must the new public agency develop an IEP before the child can be placed
in a special education program?

If a child with a disability moves from one public agency to another in the same
State, the State and its public agencies have an ongoing responsibility to ensure
that FAPE is made available to that child. This means that if a child moves to
another public agency the new agency is responsible for ensuring that the child
has available special education and related services in conformity with an IEP.

The new public agency must ensure that the child has an IEP in effect before the
agency can provide special education and related services. The new public
agency may meet this responsibility by either adopting the IEP the former public
agency developed for the child or by developing a new IEP for the child. (The
new public agency is strongly encouraged to continue implementing the IEP
developed by the former public agency, if appropriate, especially if the parents
believe their child was progressing appropriately under that IEP.)

Before the child's IEP is finalized, the new public agency may provide interim
services agreed to by both the parents and the new public agency. If the parents
and the new public agency are unable to agree on an interim IEP and placement,
the new public agency must implement the old IEP to the extent possible until a
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new IEP is developed and implemented.

In general, while the new public agency must conduct an IEP meeting, it would
not be necessary if: (1) A copy of the child's current IEP is available; (2) the
parents indicate that they are satisfied with the current IEP; and (3) the new
public agency determines that the current IEP is appropriate and can be
implemented as written.

If the child's current IEP is not available, or if either the new public agency or the
parent believes that it is not appropriate, the new public agency must develop a
new IEP through appropriate procedures within a short time after the child enrolls
in the new public agency (normally, within one week).

18. What timelines apply to the development and implementation of an
initial IEP for a child with a disability?

Section 300.343(b) requires each public agency to ensure that within a
reasonable period of time following the agency’s receipt of parent consent to an
initial evaluation a child, the child is evaluated and, if determined eligible, special
education and related services are made available to the child in accordance with
an IEP. The section further requires the agency to conduct a meeting to develop
an |IEP for the child within 30 days of determining that the child needs special
education and related services.

Section 300.342(b)(2) provides that an IEP must be implemented as soon as
possible following the meeting in which the IEP is developed.

19. Must a public agency hold separate meetings to determine a child's
eligibility for special education and related services, develop the child's
IEP, and determine the child's placement, or may the agency meet all of
these requirements in a single meeting?

A public agency may, after a child is determined by "a group of qualified
professionals and the parent” (see 8300.534(a)(1)) to be a child with a disability,
continue in the same meeting to develop an IEP for the child and then to
determine the child's placement. However, the public agency must ensure that it
meets: (1) the requirements of 8300.535 regarding eligibility decisions; (2) all of
the Part B requirements regarding meetings to develop IEPs (including providing
appropriate notification to the parents, consistent with the requirements of
88300.345, 300.503, and 300.504, and ensuring that all the required team
members participate in the development of the IEP, consistent with the
requirements of 8300.344;) and (3)ensuring that the placement is made by the
required individuals, including the parent, as required by §8300.552 and
300.501(c).

20. How frequently must a public agency conduct meetings to review,
and, if appropriate, revise the IEP for each child with a disability?

A public agency must initiate and conduct meetings periodically, but at least once
every twelve months, to review each child’s IEP, in order to determine whether
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the annual goals for the child are being achieved, and to revise the IEP, as
appropriate, to address: (a) any lack of expected progress toward the annual
goals and in the general curriculum, if appropriate; (b) the results of any
reevaluation; (c) information about the child provided to, or by, the parents; (d)
the child's anticipated needs; or (e) other matters (8300.343(c)).

A public agency also must ensure that an IEP is in effect for each child at the
beginning of each school year (8300.342(a)). It may conduct IEP meetings at
any time during the year. However, if the agency conducts the IEP meeting prior
to the beginning of the next school year, it must ensure that the IEP contains the
necessary special education and related services and supplementary aids and
services to ensure that the student's IEP can be appropriately implemented
during the next school year. Otherwise, it would be necessary for the public
agency to conduct another IEP meeting.

Although the public agency is responsible for determining when it is necessary to
conduct an IEP meeting, the parents of a child with a disability have the right to
request an IEP meeting at any time. For example, if the parents believe that the
child is not progressing satisfactorily or that there is a problem with the child's
current IEP, it would be appropriate for the parents to request an IEP meeting.

If a child's teacher feels that the child's IEP or placement is not appropriate for
the child, the teacher should follow agency procedures with respect to: (1) calling
or meeting with the parents or (2) requesting the agency to hold another IEP
meeting to review the child's IEP.

The legislative history of Public Law 94-142 makes it clear that there should be
as many meetings a year as any one child may need (121 Cong. Rec.
S20428-29 (Nov. 19, 1975) (remarks of Senator Stafford)). Public agencies
should grant any reasonable parent request for an IEP meeting. For example, if
the parents question the adequacy of services that are provided while their child
is suspended for short periods of time, it would be appropriate to convene an IEP
meeting.

In general, if either a parent or a public agency believes that a required
component of the student's IEP should be changed, the public agency must
conduct an IEP meeting if it believes that a change in the IEP may be necessary
to ensure the provision of FAPE.

If a parent requests an IEP meeting because the parent believes that a change is
needed in the provision of FAPE to the child or the educational placement of the
child, and the agency refuses to convene an IEP meeting to determine whether
such a change is needed, the agency must provide written notice to the parents
of the refusal, including an explanation of why the agency has determined that
conducting the meeting is not necessary to ensure the provision of FAPE to the
student.

Under 8300.507(a), the parents or agency may initiate a due process hearing at
any time regarding any proposal or refusal regarding the identification,
evaluation, or educational placement of the child, or the provision of FAPE to the
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child, and the public agency must inform parents about the availability of
mediation.

21. May IEP meetings be audio or video-tape-recorded?

Part B does not address the use of audio or video recording devices at IEP
meetings, and no other Federal statute either authorizes or prohibits the
recording of an IEP meeting by either a parent or a school official. Therefore, an
SEA or public agency has the option to require, prohibit, limit, or otherwise
regulate the use of recording devices at IEP meetings.

If a public agency has a policy that prohibits or limits the use of recording devices
at IEP meetings, that policy must provide for exceptions if they are necessary to
ensure that the parent understands the IEP or the IEP process or to implement
other parental rights guaranteed under Part B. An SEA or school district that
adopts a rule regulating the tape recording of IEP meetings also should ensure
that it is uniformly applied.

Any recording of an IEP meeting that is maintained by the public agency is an
"education record," within the meaning of the Family Educational Rights and
Privacy Act ("FERPA"; 20 U.S.C. 1232g), and would, therefore, be subject to the
confidentiality requirements of the regulations under both FERPA (34 CFR Part
99) and Part B (88300.560-300.575).

Parents wishing to use audio or video recording devices at IEP meetings should
consult State or local policies for further guidance.

22. Who can serve as the representative of the public agency at an IEP
meeting?

The IEP team must include a representative of the public agency who: (a) is
qualified to provide, or supervise the provision of, specially designed instruction
to meet the unique needs of children with disabilities; (b) is knowledgeable about
the general curriculum; and (c) is knowledgeable about the availability of
resources of the public agency (8300.344(a)(4)).

Each public agency may determine which specific staff member will serve as the
agency representative in a particular IEP meeting, so long as the individual
meets these requirements. It is important, however, that the agency
representative have the authority to commit agency resources and be able to
ensure that whatever services are set out in the IEP will actually be provided.

A public agency may designate another public agency member of the IEP team
to also serve as the agency representative, so long as that individual meets the
requirements of 8300.344(a)(4).

23. For achild with a disability being considered for initial provision of
special education and related services, which teacher or teachers should
attend the IEP meeting?

A child's IEP team must include at least one of the child's regular education
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teachers (if the child is, or may be participating in the regular education
environment) and at least one of the child’s special education teachers, or, if
appropriate, at least one of the child's special education providers
(8300.344(a)(2) and (3)).

Each IEP must include a statement of the present levels of educational
performance, including a statement of how the child's disability affects the child's
involvement and progress in the general curriculum (8300.347(a)(1)). At least
one regular education teacher is a required member of the IEP team of a child
who is, or may be, participating in the regular educational environment,
regardless of the extent of that participation.

The requirements of 8300.344(a)(3) can be met by either: (1) a special education
teacher of the child; or (2) another special education provider of the child, such
as a speech pathologist, physical or occupational therapist, etc., if the related
service consists of specially designed instruction and is considered special
education under applicable State standards.

Sometimes more than one meeting is necessary in order to finalize a child's IEP.
In this process, if the special education teacher or special education provider who
will be working with the child is identified, it would be useful to have that teacher
or provider participate in the meeting with the parents and other members of the
IEP team in finalizing the IEP. If this is not possible, the public agency must
ensure that the teacher or provider has access to the child's IEP as soon as
possible after it is finalized and before beginning to work with the child.

Further, (consistent with 8300.342(b)), the public agency must ensure that each
regular education teacher, special education teacher, related services provider
and other service provider of an eligible child under this part (1) has access to
the child’s IEP, and (2) is informed of his or her specific responsibilities related to
implementing the IEP, and of the specific accommodations, modifications, and
supports that must be provided to the child in accordance with the IEP. This
requirement is crucial to ensuring that each child receives FAPE in accordance
with his or her IEP, and that the IEP is appropriately and effectively implemented.

24.  What is the role of a regular education teacher in the development,
review and revision of the IEP for a child who is, or may be, participating in
the regular education environment?

As required by 8300.344(a)(2), the IEP team for a child with a disability must
include at least one regular education teacher of the child if the child is, or may
be, participating in the regular education environment. Section 300.346(d)
further specifies that the regular education teacher of a child with a disability, as
a member of the IEP team, must, to the extent appropriate, participate in the
development, review, and revision of the child's IEP, including assisting in—(1)
the determination of appropriate positive behavioral interventions and strategies
for the child; and (2) the determination of supplementary aids and services,
program modifications, and supports for school personnel that will be provided
for the child, consistent with 300.347(a)(3) (§300.344(d)).
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Thus, while a regular education teacher must be a member of the IEP team if the
child is, or may be, participating in the regular education environment, the
teacher need not (depending upon the child’s needs and the purpose of the
specific IEP team meeting) be required to participate in all decisions made as
part of the meeting or to be present throughout the entire meeting or attend every
meeting. For example, the regular education teacher who is a member of the
IEP team must participate in discussions and decisions about how to modify the
general curriculum in the regular classroom to ensure the child’s involvement
and progress in the general curriculum and participation in the regular education
environment.

Depending upon the specific circumstances, however, it may not be necessary
for the regular education teacher to participate in discussions and decisions
regarding, for example, the physical therapy needs of the child, if the teacher is
not responsible for implementing that portion of the child’s IEP.

In determining the extent of the regular education teacher's participation at IEP
meetings, public agencies and parents should discuss and try to reach
agreement on whether the child's regular education teacher that is a member of
the IEP team should be present at a particular IEP meeting and, if so, for what
period of time. The extent to which it would be appropriate for the regular
education teacher member of the IEP team to participate in IEP meetings must
be decided on a case-by-case basis.

25. If a child with a disability attends several regular classes, must all of
the child's regular education teachers be members of the child’s IEP team?

No. The IEP team need not include more than one regular education teacher of
the child. If the participation of more than one regular education teacher would
be beneficial to the child's success in school (e.g., in terms of enhancing the
child's participation in the general curriculum), it would be appropriate for them to
attend the meeting.

26. How should a public agency determine which regular education
teacher and special education teacher will be members of the IEP team for
a particular child with a disability?

The regular education teacher who serves as a member of a child's IEP team
should be a teacher who is, or may be, responsible for implementing a portion of
the IEP, so that the teacher can participate in discussions about how best to
teach the child.

If the child has more than one regular education teacher responsible for carrying
out a portion of the IEP, the LEA may designate which teacher or teachers will
serve as IEP team member(s), taking into account the best interest of the child.

In a situation in which not all of the child's regular education teachers are
members of the child’s IEP team, the LEA is strongly encouraged to seek input
from the teachers who will not be attending. In addition, (consistent with
§300.342(b)), the LEA must ensure that each regular education teacher (as well
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as each special education teacher, related services provider, and other service
provider) of an eligible child under this part (1) has access to the child’'s IEP, and
(2) is informed of his or her specific responsibilities related to implementing the
IEP, and of the specific accommodations, modifications and supports that must
be provided to the child in accordance with the IEP.

In the case of a child whose behavior impedes the learning of the child or others,
the LEA is encouraged to have a regular education teacher or other person
knowledgeable about positive behavior strategies at the IEP meeting. This is
especially important if the regular education teacher is expected to carry out
portions of the IEP.

Similarly, the special education teacher or provider of the child who is a member
of the child's IEP team should be the person who is, or will be, responsible for
implementing the IEP. If, for example, the child's disability is a speech
impairment, the special education teacher on the IEP team could be the
speech-language pathologist.

27. For achild whose primary disability is a speech impairment, may a
public agency meet its responsibility under 8300.344(a)(3) to ensure that
the IEP team includes "at least one special education teacher, or, if
appropriate, at least one special education provider of the child" by
including a speech-language pathologist on the IEP team?

Yes, if speech is considered special education under State standards. As with
other children with disabilities, the IEP team must also include at least one of the
child's regular education teachers if the child is, or may be, participating in the
regular education environment.

28. Do parents and public agencies have the option of inviting any
individual of their choice be participants on their child's IEP team?

The IEP team may, at the discretion of the parent or the agency, include "other
individuals who have knowledge or special expertise regarding the child ..."
(8300.344(a)(6), italics added). Under §300.344(a)(6), these individuals are
members of the IEP team. This is a change from prior law, which provided,
without qualification, that parents or agencies could have other individuals as
members of the IEP team at the discretion of the parents or agency.

Under 8300.344(c), the determination as to whether an individual has knowledge
or special expertise, within the meaning of 8300.344(a)(6), shall be made by the
parent or public agency who has invited the individual to be a member of the IEP
team.

Part B does not provide for including individuals such as representatives of
teacher organizations as part of an IEP team, unless they are included because
of knowledge or special expertise regarding the child. (Because a representative
of a teacher organization would generally be concerned with the interests of the
teacher rather than the interests of the child, and generally would not possess
knowledge or expertise regarding the child, it generally would be inappropriate
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for such an official to be a member of the IEP team or to otherwise participate in
an IEP meeting.)

29. Can parents or public agencies bring their attorneys to IEP meetings,
and, if so under what circumstances? Are attorney's fees available for
parents’ attorneys if the parents are prevailing parties in actions or
proceedings brought under Part B?

Section 300.344(a)(6) authorizes the addition to the IEP team of other individuals
at the discretion of the parent or the public agency only if those other individuals
have knowledge or special expertise regarding the child. The determination of
whether an attorney possesses knowledge or special expertise regarding the
child would have to be made on a case-by-case basis by the parent or public
agency inviting the attorney to be a member of the team.

The presence of the agency’s attorney could contribute to a potentially
adversarial atmosphere at the meeting. The same is true with regard to the
presence of an attorney accompanying the parents at the IEP meeting. Even if
the attorney possessed knowledge or special expertise regarding the child
(8300.344(a)(6)), an attorney’s presence would have the potential for creating an
adversarial atmosphere that would not necessarily be in the best interests of the
child.

Therefore, the attendance of attorneys at IEP meetings should be strongly
discouraged. Further, as specified in Section 615(i)(3)(D)(ii) of the Act and
§300.513(c)(2)(ii), Attorneys' fees may not be awarded relating to any meeting of
the IEP team unless the meeting is convened as a result of an administrative
proceeding or judicial action, or, at the discretion of the State, for a mediation
conducted prior to the request for a due process hearing.

30. Must related services personnel attend IEP meetings?

Although Part B does not expressly require that the IEP team include related
services personnel as part of the IEP team (8300.344(a)), it is appropriate for
those persons to be included if a particular related service is to be discussed as
part of the IEP meeting. Section 300.344(a)(6) provides that the IEP team also
includes "at the discretion of the parent or the agency, other individuals who have
knowledge or special expertise regarding the child, including related services
personnel as appropriate ...." (Italics added.)

Further, 8300.344(a)(3) requires that the IEP team for each child with a disability
include "at least one special education teacher, or, if appropriate, at least one
special education provider of the child..." This requirement can be met by the
participation of either (1) a special education teacher of the child, or (2) another
special education provider such as a speech-language pathologist, physical or
occupational therapist, etc., if the related service consists of specially designed
instruction and is considered special education under the applicable State
standard.

If a child with a disability has an identified need for related services, it would be
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appropriate for the related services personnel to attend the meeting or otherwise
be involved in developing the IEP. As explained in the Committee Reports on
the IDEA Amendments of 1997, "Related services personnel should be included
on the team when a patrticular related service will be discussed at the request of
the child's parents or the school." (H. Rep. No. 105-95, p. 103 (1997); S. Rep.
No. 105-17, p. 23 (1997)). For example, if the child's evaluation indicates the
need for a specific related service (e.g., physical therapy, occupational therapy,
special transportation services, school social work services, school health
services, or counseling), the agency should ensure that a qualified provider of
that service either (1) attends the IEP meeting, or (2) provides a written
recommendation concerning the nature, frequency, and amount of service to be
provided to the child. This written recommendation could be a part of the
evaluation report.

A public agency must ensure that all individuals who are necessary to develop an
IEP that will meet the child’s unique needs, and ensure the provision of FAPE to
the child, participate in the child’s IEP meeting.

31. Must the public agency ensure that all services specified in a child's
IEP are provided?

Yes. The public agency must ensure that all services set forth in the child's IEP
are provided, consistent with the child's needs as identified in the IEP. The
agency may provide each of those services directly, through its own staff
resources; indirectly, by contracting with another public or private agency; or
through other arrangements. In providing the services, the agency may use
whatever State, local, Federal, and private sources of support are available for
those purposes (see 8300.301(a)); but the services must be at no cost to the
parents, and the public agency remains responsible for ensuring that the IEP
services are provided in a manner that appropriately meets the student's needs
as specified in the IEP. The SEA and responsible public agency may not allow
the failure of another agency to provide service(s) described in the child's IEP to
deny or delay the provision of FAPE to the child. (See 8300.142, Methods of
ensuring services)).

32. Isit permissible for an agency to have the IEP completed before the
IEP meeting begins?

No. Agency staff may come to an IEP meeting prepared with evaluation findings
and proposed recommendations regarding IEP content, but the agency must
make it clear to the parents at the outset of the meeting that the services
proposed by the agency are only recommendations for review and discussion
with the parents. Parents have the right to bring questions, concerns, and
recommendations to an IEP meeting as part of a full discussion, of the child’s
needs and the services to be provided to meet those needs before the IEP is
finalized.

Public agencies must ensure that, if agency personnel bring drafts of some or all
of the IEP content to the IEP meeting, there is a full discussion with the child’s
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parents, before the child's IEP is finalized, regarding drafted content and the
child's needs and the services to be provided to meet those needs.

33. Must a public agency include transportation in a child's IEP as a
related service?

As with other related services, a public agency must provide transportation as a
related service if it is required to assist the disabled child to benefit from special
education. (This includes transporting a preschool-aged child to the site at which
the public agency provides special education and related services to the child, if
that site is different from the site at which the child receives other preschool or
day care services.)

In determining whether to include transportation in a child's IEP, and whether the
child needs to receive transportation as a related service, it would be appropriate
to have at the IEP meeting a person with expertise in that area. In making this
determination, the IEP team must consider how the child's disability affects the
child's need for transportation, including determining whether the child's disability
prevents the child from using the same transportation provided to nondisabled
children, or from getting to school in the same manner as nondisabled children.

The public agency must ensure that any transportation service included in a
child's IEP as a related service is provided at public expense and at no cost to
the parents, and that the child's IEP describes the transportation arrangement.

Even if a child's IEP team determines that the child does not require
transportation as a related service, Section 504 of the Rehabilitation Act of 1973,
as amended, requires that the child receive the same transportation provided to
nondisabled children. If a public agency transports nondisabled children, it must
transport disabled children under the same terms and conditions. However, if a
child's IEP team determines that the child does not need transportation as a
related service, and the public agency transports only those children whose IEPs
specify transportation as a related service, and does not transport nondisabled
children, the public agency would not be required to provide transportation to a
disabled child.

It should be assumed that most children with disabilities receive the same
transportation services as nondisabled children. For some children with
disabilities, integrated transportation may be achieved by providing needed
accommodations such as lifts and other equipment adaptations on regular school
transportation vehicles.

34. Must a public agency provide related services that are required to
assist a child with a disability to benefit from special education, whether or
not those services are included in the list of related services in 8300.24?

The list of related services is not exhaustive and may include other
developmental, corrective, or supportive services if they are required to assist a
child with a disability to benefit from special education. This could, depending
upon the unique needs of a child, include such services as nutritional services or
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service coordination.

These determinations must be made on an individual basis by each child's IEP
team.

35. Must the IEP specify the amount of services or may it simply list the
services to be provided?

The amount of services to be provided must be stated in the IEP, so that the
level of the agency's commitment of resources will be clear to parents and other
IEP team members. (8300.347(a)(6)). The amount of time to be committed to
each of the various services to be provided must be (1) appropriate to the
specific service, and (2) stated in the IEP in a manner that is clear to all who are
involved in both the development and implementation of the IEP.

The amount of a special education or related service to be provided to a child
may be stated in the IEP as a range (e.g., speech therapy to be provided three
times per week for 30-45  minutes per session) only if the IEP team determines
that stating the amount of services as a range is necessary to meet the unique
needs of the child. For example, it would be appropriate for the IEP to specify,
based upon the IEP team’s determination of the student’s unique needs, that
particular services are needed only under specific circumstances, such as the
occurrence of a seizure or of a particular behavior. A range may not be used
because of personnel shortages or uncertainty regarding the availability of staff.

36. Under what circumstances is a public agency required to permit a
child with a disability to use a school-purchased assistive technology
device in the child's home or in another setting?

Each child's IEP team must consider the child's need for assistive technology
(AT) in the development of the child's IEP (§300.346(a)(2)(v)); and the nature
and extent of the AT devices and services to be provided to the child must be
reflected in the child's IEP (8300.346(c)).

A public agency must permit a child to use school-purchased assistive
technology devices at home or in other settings, if the IEP team determines that
the child needs access to those devices in nonstop settings in order to receive
FAPE (to complete homework, for example).

Any assistive technology devices that are necessary to ensure FAPE must be
provided at no cost to the parents, and the parents cannot be charged for normal
use, wear and tear. However, while ownership of the devices in these
circumstances would remain with the public agency, State law, rather than Part
B, generally would govern whether parents are liable for loss, theft, or damage
due to negligence or misuse of publicly owned equipment used at home or in
other settings in accordance with a child's IEP.

37. Can the IEP team also function as the group making the placement
decision for a child with a disability?
Yes, a public agency may use the IEP team to make the placement decision for a

C:\Program Files\Adobe\Acrobat 4.0\Acrobat\plug_ins\OpenAl\Transform\temp\Part B Appndx.doc
220



child, so long as the group making the placement decision meets the
requirements of 88300.552 and 300.501(c), which requires that the placement
decision be made by a group of persons, including the parents, and other
persons knowledgeable about the child, the meaning of the evaluation data, and
the placement options.

38. Ifachild’s IEP includes behavioral strategies to address a particular
behavior, can a child ever be suspended for engaging in that behavior?

If a child’s behavior impedes his or her learning or that of others, the IEP team, in
developing the child’s IEP, must consider, if appropriate, development of
strategies, including positive behavioral interventions, strategies and supports to
address that behavior, consistent with 8300.346(a)(2)(i). This means that in most
cases in which a child’s behavior that impedes his or her learning or that of
others is, or can be readily anticipated to be, repetitive, proper development of
the child’s IEP will include the development of strategies, including positive
behavioral interventions, strategies and supports to address that behavior. See
§300.346(c). This includes behavior that could violate a school code of conduct.
A failure to, if appropriate, consider and address these behaviors in developing
and implementing the child’s IEP would constitute a denial of FAPE to the child.
Of course, in appropriate circumstances, the IEP team, which includes the child’s
parents, might determine that the child’s behavioral intervention plan includes
specific regular or alternative disciplinary measures, such as denial of certain
privileges or short suspensions, that would result from particular infractions of
school rules, along with positive behavior intervention strategies and supports, as
a part of a comprehensive plan to address the child’s behavior. Of course, if
short suspensions that are included in a child’s IEP are being implemented in a
manner that denies the child access to the ability to progress in the educational
program, the child would be denied FAPE.

Whether other disciplinary measures, including suspension, are ever appropriate
for behavior that is addressed in a child’s IEP will have to be determined on a
case by case basis in light of the particular circumstances of that incident.
However, school personnel may not use their ability to suspend a child for 10
days or less at a time on multiple occasions in a school year as a means of
avoiding appropriately considering and addressing the child’s behavior as a part
of providing FAPE to the child.

39. Ifachild’s behavior in the regular classroom, even with appropriate
interventions, would significantly impair the learning of others, can the
group that makes the placement decision determine that placement in the
regular classroom is inappropriate for that child?

The IEP team, in developing the IEP, is required to consider, when appropriate,
strategies, including positive behavioral interventions, strategies and supports to
address the behavior of a child with a disability whose behavior impedes his or
her learning or that of others. If the IEP team determines that such supports,
strategies or interventions are necessary to address the behavior of the child,
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those services must be included in the child’s IEP. These provisions are
designed to foster increased participation of children with disabilities in regular
education environments or other less restrictive environments, not to serve as a
basis for placing children with disabilities in more restrictive settings.

The determination of appropriate placement for a child whose behavior is
interfering with the education of others requires careful consideration of whether
the child can appropriately function in the regular classroom if provided
appropriate behavioral supports, strategies and interventions. If the child can
appropriately function in the regular classroom with appropriate behavioral
supports, strategies or interventions, placement in a more restrictive environment
would be inconsistent with the least restrictive environment provisions of the
IDEA. If the child’s behavior in the regular classroom, even with the provision of
appropriate behavioral supports, strategies or interventions, would significantly
impair the learning of others, that placement would not meet his or her needs and
would not be appropriate for that child.

40. May school personnel during a school year implement more than
one short-term removal of a child with disabilities from his or her
classroom or school for misconduct?

Yes. Under 8300.520(a)(1), school personnel may order removal of a child with
a disability from the child’s current placement for not more than 10 consecutive
school days for any violation of school rules, and additional removals of not more
than 10 consecutive school days in that same school year for separate incidents
of misconduct, as long as these removals do not constitute a change of
placement under 8300.519(b). However, these removals are permitted only to
the extent they are consistent with discipline that is applied to children without
disabilities. Also, school personnel should be aware of constitutional due
process protections that apply to suspensions of all children. Goss v. Lopez, 419
U.S. 565 (1975). Section 300.121(d) addresses the extent of the obligation to
provide services after a child with a disability has been removed from his or her
current placement for more than 10 school days in the same school year.

This document was taken from the Federal Register. It was formatted by Education Development
Center, Inc. for the IDEA Practices web site, a service of the OSEP-funded ASPIIRE and ILIAD
IDEA Partnership Projects at The Council for Exceptional Children. Additional formatting was
done by the Arizona Department of Education/Exceptional Student Services. Every attempt has
been made to faithfully reproduce the original content.
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APPENDIX B to Part 300
INDEX FOR IDEA—PART B REGULATIONS
(34 CFR PART 300)

A-AP.

ACCESS (TO)

—Access rights (confidentiality)..........cooeoi i 300.562
—Assistive technology devices in child's home...............cooiiin, 300.308(b)
—Education records (prior notice requirement).............c.oovveveveiiennns 300.504(b)(4)
—General curriculum (ensure acCess t0).......ccuvvuiiviiiiiiineiiiineeenns 300.26(b)(3)(ii)
—List of employees who may have access to records.............ccceevunnnn. 300.572(d)
—Parent's private inSurance ProCeeas. ...t viiiii i 300.142(f)
—PoliCIES aNd PrOCEAUIES. ... .uuei e e e e e a e 300.284
—Record of access (confidentiality).........cceuuuieiin i, 300.563
ACCESSIBILITY STANDARDS (Construction)—Comply with:
—American's with Disabilities Guidelines for
Buildings and FacCilities...........uuuuiiiiieee e e e e e e e 300.756(b)(1)
—Uniform Federal Accessibility Standards.............ccoovoviii i 300.756(b)(2)
ACCOMMODATIONS
— N ASSESSIMENTS. ... e e e e e eaeaas 300.138(a)
—Specific accommodations (IEP—teachers informed of)..................... 300.342(b)
ACCOUNTABILITY
—Coordinated services system (accountability for results)................... 300.244(b)(1)
—IEP-accountability (see §300.350, (b))..............
e L I (o 1= 1111 o] o ) T 300.4
-ADD (Attention defiCit diSOrder)........coooviiiiiiii s 300.7(c)(9)(i)
—ADHD (Attention deficit hyperactivity disorder)..............c.ccoevennne. 300.7(c)(9)(i)
ADDITIONAL DISCLOSURE OF INFORMATION REQUIREMENT................ 300.509(b)(2)
ADULT CORRECTIONAL FACILITIES (see "correctional facilities")...................... —
ADULT PRISONS (students with disabilities in)
—Divided State agency responsibility..............cccoe i 300.587(e)
—FAPE requirements
0 EXCePLioN tO FAPE. ... e e 300.311
0 Requirements that do NOt aPPIY......eeeveieiie i e, 300.311(b)
0 Modifications of IEP or placement..........cc..ocooiiiiiiiiiiiii e, 300.311(c)
e 1) VL=T 1 0 S PP 300.600(d)
—IEP (SPECIAI FUIES)...ceee e e e e e e e e e e e e e 300.347(d)
—Public agency responsibility............ooooiiin i 300.600(d)
—State advisory panel function (advise 0N)...........c.vovviiiiiiiiii e 300.652(b)
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ADVERSELY AFFECTS EDUCATIONAL PERFORMANCE (see
"Child with a disability," §300.7(c)(1), (3),
(8), (5); (8), & (8)-(13))-ervrerrrereremeesresesereeee e e et

ADVISORY BOARD (Secretary of the INterior).......cccoeeveie i 300.262
ADVISORY PANEL (see "State advisory panel”)........... —
AGGREGATED DA T A e e e e e e 300.139(b)(1)
ALLOCATION(S)
—Former Chapter 1 State agenCIeS.........ooiiieeeiniiiie e e e e 300.713
—Outlying areas (see 88300.717-300.720)......ccccuuiuereeniieiaeaeineaenannnaeannns —
—Secretary of Interior (payments t0—88300.715-716).........ccccvvviiinennnen. —
T O LEAS. e e e e e e e 300.712
—To States (see 88300.703, 300.706-300.7210).......ceuuiuniriiiiieineineeeenennnns —
ALLOWABLE COSTS (by SEA for State administration)...............c.ccovvvivieinnnnn. 300.621
ALTERATION OF FACILITIES. ..ottt e et e e ae i ee aeaa et e et ven e e eans 300.756
ALTERNATE ASSESSMENTS. ..ottt e e e e et e 300.138(b)
—Conducted (not later than July 1, 2000)............oeviiiiiiii i, 300.138(b)(3)
e C 10116 (=1 18T o P 300.138(b)(1)
—Reports (no. of children in & performance on)...........c.ccovviiii i, 300.139(a)
—State Or LEA deVeIOPS......uuuiiiei i e e e 300.138(b)(2)
ALTERNATIVE EDUCATIONAL SETTING (see "interim...Setting").........ccuvvvveeeeeeeveeeennnn. —
ALTERNATIVE PLACEMENTS (LRE-CONtINUUM)....ccoiiiii it it e e e e 300.55
—State eligibility requiremMent.........cooo i 300.130(a)

ALTERNATIVE PROGRAMMING for children expelled; in
correctional facilities; State...schools; and
charter schools (Subgrants to LEAs for

capaCity DUIAING)......eieee e e e e 300.622(a)
ALTERNATIVE STRATEGIES to meet transition objectives............................ 300.348(a)
AMENDMENTS:

—To State policies and ProCeAUIES. .......cocvivuriet it e e e aaes 300.112

—To0 LEA policies and proCeAUIES. ........oouuiuuuiie e e e e e 300.182
ANNUAL GOALS (IEPs)

—FAPE for children suspended or expelled...............coooo i, 300.121(d)(3)

—IEP aCCoUNtabIlity.......uiiie e e e e e e e 300.350

—IEP content:

0 How progress toward goals will be measured.....................cceeee. 300.347(a)(7)

0 Special education and related ServiCes............cocvevvvi i ienne. 300.347(a)(3)(i)

0 Statement of measurable annual goals................c.cocoviiin e, 300.347(a)(2)

—Review and revision Of IEP...........uuiiii i, 300.343(c)
—Review of existing evaluation data...............ccooveiiii i i e, 300.533(a)(2)(iv)
ANNUAL REPORT
—Advisory board on education of Indian children......................c.oo, 300.266
0 RepOrt to the SECIretary.......coouv i e e 300.266(b)
—State advisory panel reporttothe SEA...........coiiiiiiiiiiii e, 300.653(b)
ANNUAL REPORT OF CHILDREN SERVED (88300.750-300.754)......ccoovivieieiicnanes —
APPLICABILITY OF THIS PART to State, local, and private agencies......................... 300.2
APPLICATION
—Freely-associated States..........coouuuuiiiiiiiiee e et 300.719(c)
—For initial admission to Sp Ed (pendency).........c.ccovviiiiiiiiiiie e 300.514(b)
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—School-based improvement plan..........ccccovvi oo, 300.247(e)

—Term defined in EDGAR (34 CFR 77.1)..ccuiiiiii e e 300.30
APPROPRIATE ACCOMMODATIONS (in aSSeSSMEeNts)..........vvvuvvevneeenneeinennns 300.138(a)
APPROPRIATE PROFESSIONAL REQUIREMENTS in the

State (definition—personnel standards)...............cccoiiiiiiiiiii e 300.136(a)(1)
AS-AW.
ASSESSMENT(S)
—Assessment plan
(AISCIPINE).. e e e 300.520(b)(1)(i)

—Functional behavioral assessment...........cccooi i, 300.520(b)(1)

—In evaluation (see §8300.532(b), (c)2), (j).

300.533(@) (1) (i), (A)(D)(1), (AI(2))-enneennerie e e e e e e, —

—Of leisure function (in "recreation™)............cccvieiiiiiiie i e 300.24(b)(10)(i)
ASSESSMENT PLAN (DISCIPINE)...cccooiiiieiieiee e e e 300.520(b)(2)(i)
ASSESSMENTS—STATE AND DISTRICT-WIDE

—ACCOMMOUALIONS M.ttt e e e e e e e e 300.138(a)

—BaSIC reqUITEIMENT. .. ..o e e e e e e e e e e e e 300.138

—Alternate assessments.......................  EY1rrYYENNrYTY 1YY Y N0 rrr YAy s sy e s s 300.138(b)

—LEA information on assessments (fOr SEA).,,,111rrrrrrmmmmmrrrrrrsssssssssseeeeeeeees 300.240

—Modifications in administration of.............. s 10 0 =1 )

0 IEP CONtENt....vveeeeeeeeeeeeeeeeeeeenn R ——S 0 o ke 24 CV ) )

—Performance of children on ................ IIIYYYYYYYY TNy yyyyya ey e nnnnnnnn 300.139(a)(2)

0 See performance iINAICALOrS. .......iiiiieeiie e ee e eaeanns 300.137(b)

—Reports relating to.............ccoeeveeeenns s 10 [0 o B e |

—See "Reports”........coovviiiiieie e L1TrYTEIYYY YNy YTy Y YTy YY Ity YNy YN r Y Yy ya ey yyaryee ——
ASSISTIVE TECHNOLOGY (AT)

—Definitions (AT devices & services—88300.5-300.6)...............ceveneee. 346(a)(2)(v)

—Requirement

0 Ensure availability Of..........coooiiiiiii 300.308(a)

0 Use of AT in child's hOMe........ooiiieii e, 300.308(b)
A S THM A e e e e 300.7(c)(9)(i)
ATTENTION DEFICIT DISORDER (ADD)... ..ttt ittt e 300.7(c)(9)(i)
ATTENTION DEFICIT HYPERACTIVITY DISORDER (ADHD).........ccvvivinnennn. 300.7(c)(9)(i)
ATTORNEYS FEES.....co oo e e e e e e e e e e 300.513
AUDIOLOGY ..o e e e e e et e e 300.24(b)(1)
AUTHORITY

—Foster parent (parent's authority extinguished)......................o.ooi. 300.20(b)(1)

—Of hearing officer (diSCIPIING)......couriii e e 300.521

—Of LEA (school-based improvement plan (see

88300.245(D), 300.247)..cceieeeeeeeeeeeee e e —

—Of school personnel (diSCIPINE).......uuuiee e e e 300.520

—Parental authority to inspect and review records..............cccocvvvieennn. 300.562(c)

—State complaint ProCeAUIES. ......coovvveiiii e e e e 300.660(b)

—Waiver request (signed by person with authority).......................... 300.589(c)(2)
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AUTISM. ..ottt ettt et e ettt ettt 300.7(c)(1)

AVERAGE PER PUPIL EXPENDITURE (definition)............cooeie i e, 300.702
AWARD (term defined in EDGAR—34 CFR 77.1)...ccc.iiii i e 300.30
B.
BASE PAYMENTS (10 LEAS)...ccoiiiiiiieee e e e e e e e s 300.712(b)(1)
BASE YEAR (State allocation—permanent formula).................cooo i, 300.706
BASIS OF KNOWLEDGE (Protection for children not
yet eligible—see 8300.527(D)-(d))...cceuiiet it it e e e e —
BEHAVIORAL ASSESSMENT ....ouiiis et e et e e e e 300.520(b)(1
BEHAVIORAL INTERVENTION(S)
—Assist in developing (8300.24(D)(9)(Vi), (13)(V)).tvveeue it e eeien —
—Behavioral intervention plan (see
8300.520(D) (1) (1), (2)5 (C)(L))--uuvrrnrnnrrrnneenet e e et e e et e e e e e aen e —
—Enhance abilities of teachers to USe........cco.vvvviiiiiiii i, 300.382(f)
—IEP team (CONSIAEN)......uuueiiiiieeeiieee e e e e e e e 300.346(a)(2)(i)
—Regular education teacher (determination of)...............coo i, 300.346(d)
—Suspension and expulSion rates.........cccuvvei i v iei i e 300.146(b)
BEHAVIOR NOT A MANIFESTATION OF DISABILITY ..cooviiiie e e 300.524
BENCHMARKS OR SHORT TERM OBJECTIVES (see
88300.347(a)(2), 300.350(2)(2), (1)) -xxxrrrrrrnennentae e e iet et e vt e e e —
BENEFITS TO NONDISABLED (permissive use of funds).....300.235(a)(1)
BIA (see Bureau of Indian AffairS)........uuueeiiie i e e e —
BLIND(NESS)—under "visual impairment"
—DEFINITION. . 300.7(c)(13)
—IEP team (consideration of special factors).............c..ccccevvnn. 300.346(b)(2)(iv)
BRAILLE (see 88300.19(b), 300.346(2)(2)(11) ... eevuveraeneeie e eeniee e e aenee e eennenananns —
BUREAU OF INDIAN AFFAIRS (BIA)
—IN defiNitioN Of "LEA". ... e e e e e e e e 300.18(b)(3)
—See "Secretary of the Interior" (88 300.263(b),
(d), 300.265(a), (D)(1), 7L6(C))eeeeeereineeeeiet et e e et e e e e e e e e e n e —
BUSINESS DAY
—DEIINITION. .. e e e 300.9(b)
—Discipline
0 Authority of hearing offiCer.........ccoovviii 300.520(b)
0 Expedited due process hearings.........cccceevveviiiiiiie i i e e e 300.528(a)(1)
—Private school (parent notice before placement)........................ 300.403(d)(2)(ii)
—Procedural safeguards (hearing rights)
0 Disclose evaluations before hearings............oooov i i, 300.509(b)(2)
0 Prohibit introduction of evidencCe............coooiiiiiiiiiiiii e, 300.509(a)(3)
58 MTIMEIINES ... e e e e e e e e —
BY-PASS (Private school children with disabilities,
SEE 88300.480-300.486)......cceeiiiieieiieaeeet e e —
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CA-ClL.

CALENDAR DAY ..ttt et et e e et e e e et et et e e e e e e e 300.9(a)
S B DAY e e e e —
CAPACITY BUILDING AND IMPROVEMENT ...t e e e e e e 300.622
CERTIFICATION
—Annual Report of children served............ccoooo oo 300.752
—In CSPD (see 8§8300.381(b) and 300.382(Q)) ... .. eveervneeerrnneienennnnennnens —
—In definition of "qualified personnel”.............coii 300.23
—In personnel standards (see 88300.136(a)(2),

(G I (o) L0 () TR (=) ) P —
CHANGE OF PLACEMENT FOR DISCIPLINARY REMOVALS.........cccoviiiie e 300.519
CHAPTER 1 STATE AGENCIES (former)—Grants t0..........covvvveivin i 300.713

—SEE "Stale AgENCIES ... it e e e e —
CHARTER SCHOOLS
—Applicability of this part t0.........cccoe e s 300.2(b)(2)
—Children with disabilities IN.........c.ouii s 300.312
—EXxception (joint establishment of eligibility)................ooo i, 300.190(b)
—IN definition Of "LEA"... ... 300.18(b)(2)
—In definition of "public ageNCY"........ccoov i 300.22
—Subgrants to LEAs for capacity building (for)..........ccooiiiiiiiiiii s, 300.622(a)
—Treatment of...(and their students).........ccccvv i i i 300.241
CHIEF EXECUTIVE OFFICER (CEO)
—Adult prisons (assigned by GOVEINON)........ccevviviiiiiieiieie e ee e 300.600(d)
—NMethods of ensuring services (8300.142(a), (C)(3))...vvvvreererieiiianainnnns —
CHILD COUNT
—Annual report of children served (88300.750-754).........cccevviviiiinnnnne —
——CItIfICALION. ..o 300.752
—Chapter L Children...........uee e e e e 300.713
e 0L 111 =T (0] SO PP 300.753
—DaAteS fOr COUNL......coiiieiiiiii e e e e e e e e eeeeens 300.751(a)(2)
—Indian children (see §8715(c) and 300.716(f)).....ccvvviereriiee e —
—Private school children (88300.453(b), 300.710)).......cvveiieiieiieiaannnns —
—Procedures for counting children served..............c.coiiiiiiiiiic i, 300.754
—Recovery of funds (erroneously classified children).....................coo . 300.145
CHILD FIND
—BaSIC reQUITEMENT. ... e e e e e e e 300.125
—Children birth through age 2 when SEA and lead
agency for Part C are different..............c.ooo i 300.125(c)
—Children advancing from grade to grade.................cccoeviinennnn. 300.125(a)(2)(ii)
—Confidentiality of child find data...............coooe i, 300.125(e)
—Documents relating t0.........oevveie e 300.125(b)
—FAPE and child find.........cooo 300.300(a)(2)
—Highly mobile children..........ccoooi oo 300.125(a)(2)(i)
—Homeless Children..........cooo 300.125(a)(2)(i)
—Indian children aged 3-5........cooiii i 300.716(d)
—Migrant Children............oo s 300.125(a)(2)(i)
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—Private school Children.........coon o e e e e, 300.451

0 See also 88300.125(a) and 300.453(C))...ccuevrnrrrieineaiiieiiieieceneneeaanns —
—Protections for children not yet eligible......................c i, 300.527(b)(4)
—Secretaries of Interior and Health and Human

Services (memorandum of agreement)..........ccccoveiieieiieneiieeeenn, 300.260(h)(2)
CHILD WITH A DISABILITY (definition)........vuuve i e e e e 300.7
—Children experiencing developmental delays..............cccceviii i, 300.7(b)

O REQUITEMEBNL. ... e e e e e e e e e e e ea e 300.313

0 See "Developmental Delay(S)"........oeeee it ie e e —
—Children who need only a related service............ccc.oovoe i iiiiiieeninns 300.7(a)(2)
—Individual disability terms (defined).........c.vveiiiiiiiii 300.7(c)

0 Adversely affects educational performance (see

8300.7(c)(1), (3), (4), (5), (), & (8)-(L13))..eeueeniriii i e e —
CHILDREN ADVANCING—GRADE TO GRADE (child find)...................... 300.125(a)(2)(ii)
——SEE FAPKE . ... —————————— 300.121(e)
CHILDREN EXPERIENCING DEVELOPMENTAL DELAYS (see
"Developmental DEelay(S)").....uuuuuuurriie et et e e e e e —
CHILDREN'S RIGHTS (confidentiality)............o.uieiie i e e v 300.574
CHILD'S STATUS DURING PROCEEDINGS (pendency;
5] 2= |V 6 11 PP 300.514
—Discipline (see 88300.524(c), 300.526(b), (c))...... —
5L P ENUBNCY ... e e —
CIVIL ACTION—PROCEEDINGS.... .ottt e e e bbb 300.512
—Finality of review deCiSION..........couuiui i e 300.510(d)
—IMEIALION. ... e e e e 300.506(b)(6)
—Procedural safeguards NOLICE............ceoiiiiiiiiiii e 300.504(b)(12)
L =L I O 0] U1 £ PP —
CO.
CODE OF CONDUCT
—Manifestation determination reVIEW...........c.ouvvuieiiecie e i e e e veeanns 300.523(a)
—Protections for children not yet eligible................coo 300.527(a)
COLLECTIVE BARGAINING AGREEMENT (in exception to
maintenance Of effOrt)........oooo i 300.232(a)(2)(ii)
COMBINED REPORTS (aggregation-disaggregation of data).......................... 300.139(b)
COMMINGLING—PROHIBITION AGAINST ...t e et e e ee e e e ennes 300.152
COMMUNITY-BASED WAIVERS (public insurance)..............ccccoveienvnnnnnn. 300.142(e)(3)(i)
COMPLAINT(S)—DUE PROCESS
—AHOINEYS TEES. ..ttt e e 300.513(c)(4)(iv)
e 011 V4L = ToX 1 o] o P PPN 300.512(a)
—Private school children (ComplaintS).........ccoiiiiii i e, 300.457
COMPLAINT(S)—STATE COMPLAINT PROCEDURES
—Adoption of State complaint ProceduUresS..........cvevvviiiiii i, 300.660

0 Se€ 88300.660-300.662.......ccuuuuuuiuiinnenetne e aenet e et —
—Complaint investigations (SEA allocations for)............................300.370(a)(2)
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—FiliNg @ COMPIAINT.... .o e e e e e e e eeeeeas 300.662

—Minimum State complaint ProCedUIresS..........covvvii it ii i 300.661

—Private schools (State complaints)........cccccevviii i 300.457(c)

—Procedural safeguards NOLICE.........cccoeviviiiiiiiii e, 300.504(b)

—Provisions for services under a by-pass.............cooeiiiiiiii e, 300.481(d)

—Waiver of nonsupplanting requirement (see

8300.589(C)(2)(I)(C), (B))--rvvrrrrrrrrmrunaenenne e venee e e et re e een e eaans —
COMPLIANCE—COMPLY (A-M)

—Child fiNd reqUIrEMENTS.......cevee e e e e e 300.125(c)(3)

—Department procedures (if failure to comply)...........cccooviiiininnn. 300.587(a)(2)

e i it = (=1 [ 81T €= 010 T= o | O 300.300(a)(2)

—General SUPerviSION—SEA. ... e 300.141(b)

—LEA and State agency COmMplianCe............covvviiiiieie e e e 300.197

—LRE (State funding mechanism)..........ccccooi i, 300.130(b)(2)

—NModifications of policies (required by Secretary).............c.coovvvennnne. 300.112(b)

0 Required DY SEA. ... o 300.182(b)

—NMonitoring (see "Monitor; Monitoring Activities")............ccovevviiiiiiennnnn. —
COMPLIANCE—COMPLY (P-2)

—Physical @dUCALION.........ccoiiiie e e e 300.307(d)

—Private school placement by parents (exception).............coovvi i 300.403(e)

—Private school placements by public agencies

(o I = e (=T (U1 £=] 0 0 T=T o | SO 300.349(c)

0 SEA (Monitor COMPLIANCE)......iiii i e e e e e eaeanns 300.402
—Public participation (policies consistent with

88300.280-284)..... e 300.148

—SEA responsibility if LEA does not apply for funds..300.360(b)(2)(i)

—State funding mechanism (LRE)........ccccooo i, 300.130(b)(2)
COMPREHENSIVE EVALUATION. ...cittttiitteieee ettt e e e e ae e ae e e 300.532(h)
COMPREHENSIVE SYSTEM OF PERSONNEL DEVELOPMENT (CSPD)

—Adequate supply of qualified personnel...............ccooioi i, 300.381

—Analysis of professional development needs..............c.ccooviiiiinie e, 300.381

—Basic requirements (88300.380-300.382).......cceuiireiriiii i —

—IMProvemMeENt StratEQIES. .....ccovveeeeiceee e e et e e e e e e e e 300.382

—Joint training of parents and personnel..............cooiiiiii i 300.382())

—LEA and State agency implementation of...................ccoooiiii i, 300.221

—Recruit, prepare and retain personnel.............ooooiiiiiii i 300.382(h)

—State eligibility reqUIre€mMeNt.........cooviri e e e 300.135

—State improvement plan (Re-sec 653 of the

AC i 300.135(a)(2)
CON.
CONDITION OF ASSISTANCE

—State elgIDIITY........uei e 300.110

—LEA and State agency eligibility.............coo i, 300.180
CONFIDENTIALITY (A-D)

——ACCESS NGNS, ..eeeiiii e e e e e e e e e 300.562
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—Basic requirements (88300.560-300.577).....ccuuueeeieniieieeiieiaeeaneeieriiieaeans —

—Children's FIgNTS. ... ..o s 300.574
G ONSENT. .. s 300.571
—Definitions (of "destruction," "education
records,” and "participating agenCy"........coviiii i s 300.560
—Department use of personally identifiable
a1{e]1 4 aF=T1Te] o TP 300.577
—Destruction (definition)..........uueiii 300.560(a)
O OF INFOIM@LION. ... e e e e e e e e e e e e 300.573
—Disciplinary INfOrMatioN..........oooiiiiiii e e e e e e 300.576
CONFIDENTIALITY (E-M)
—Education records (definition)..........coviiiii i 300560(b)
—ENTOICERIMENT. ...t e e e 300.575
S 300.566
—Family Educational Rights and Privacy Act
0 Children's FgNLS........ e e e e e e 300.574(b)
0 DISCIPIINAIY rECOIUS. ... .ot i e et e e et e e e e e 300.529(b)(2)
0 In definition of "education records”............coooi i, 300.560(b)
(o I VLo 1 (o= (o I o= T (=] | £ PP 300.561(a)(4)
—Hearing procedures (confidentiality).............o oo iei i 300.570
—List of types and location of information................cccco i, 300.565
CONFIDENTIALITY (N-2)
—NOLICE 10 PAIENLS....euitiiie e e e e e e e e e e e e e aeaes 300.561
—Opportunity for @ NEAINNG......coei i e 300.568
—Parental authority to inspect and review records..............cccocvvevieveennnns 300.562
—RECOI Of ACCESS. ..ciiiiiiiiii e e e e e e 300.563
—Records on more than one child...........cccoo i 300.564
—ReSUIt Of NEAING....cuieeiii e s 300.569
s 1= LL=T8 (U = 0 7 300.572
—See "Personally identifiable"........... .o —
—State eligibility reqUIre€mMeNt.........coovrii e e e 300.127
CONSENT
—BaSIC reqUITEIMENT. ... e e e e e 300.505
—Confidentiality (records to non-agency officials)................c.ccooviiiiinnnnn. 300.571
—DEIINITION. . 300.500(b)(1)
—IEP VS IFESP .. 300.342(c)
—Initial evaluations or reevaluations...............ccooviii i e e, 300.505(a)(1)(i)
—Initial provision Of SEIVICES.........ccuviiee e e, 300.505(a)(2)(ii)
—Not required before reviewing existing data................ccoooe i, 300.505(b)
—Private insurance (accessing—informed consent).......................... 300.142(f)(1)
—ReeVvalUALIONS. ... 300.501(a)(2)(i)
—Release of information from education records................cccceviveinennn. 300.571(b)
—State Medicaid agency (disclosing records t0).............c.eevnnee 300.142(e)(3)(ii)(1)
—Using information for purposes other than PartB.......................... 300.571(a)(2)
CONSIDERATION OF SPECIAL FACTORS (IEP team)........cccvvvevinenininnnns 300.346(a)(2)
CONSISTENCY WITH STATE POLICIES—LEA. ... .t e 300.220
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CONSTRUCTION

—Accessibility Standards. ... 300.756
—EXxception to maintenance of effort (Termination

of costly expenditures for CONStruction).............coeiviiiiineiinviiiinnnn. 300.232(d)
—Private schools (no funds may be used for).........cccoviviii i, 300.462(e)

CONSTRUCTION CLAUSES
—Child find (nothing requires classifying

children by diSability).......ccooverriii 300.125(d)
—Civil action (exhaust administrative remedies
under Part B before filing a civil action)..............ooooiiiii i, 300.512(d)
—IEP accountability (nothing limits a parent's
right to ask for revisions to IEP...)......oii i 300.350(c)
—IEP-Development of (nothing requires information
IN more than 0Ne COMPONENT).......couuuiurine it eenns 300.346(e)
—Relation...to other Federal programs (States not
permitted to reduce medical assistance..)..........c.ooovii i ii i, 300.601
—State Medicaid agency (nothing alters requirements
imposed...under Titles XIX O XXl.oouuuuie i 300.142(i)

CONSUMER PRICE INDEX For All Urban Consumers (re
rate of inflation—see 88 300.602(b)(2),

300.620(a)(1), 300.622, 300.623(10)). ... evvueeee it e —
CONTENT OF IEP.. . e e e e e e e e e 300.347
CONTINUUM OF ALTERNATIVE PLACEMENTS ..ot e 300.551
—State eligibility reqUIrEMENT......ccooeee e 300.130(a)
CONTRACT (term defined in EDGAR—34 CFR 77.1)....cociuiiiii it e, 300.30
CONTROLLED SUBSTANCE (definition).........ccooeeeeiiiii i e e, 300.520(d)(2)
COORDINATED SERVICES SYSTEM.....uuiiiiiiiiiiiiites et e e e e e 300.244
COORDINATION OF SERVICES
—Coordinated SErVICES SYSIEM.....ccciu ittt et e e e e eeeeeaaaaanas 300.244
0 Use Of LEA fuNdS fOr....coooiiie e e 300.235(a)(2)
0 Use of SEA allocations for...........evirieiiii e 300.370(a)(7)
—Methods of enNSUriNg SEIVICES. ....coooeeiiiie e 300.142(a)(4)
—Secretary of the INterior.........oovvviii e e 300.260(h)(1)
0 Advisory board (service coordination w/in BIA)...........c..coceiennnnn. 300.265(b)(1)
0 Payments for children aged 3-5......ccccoviriiiiii i, 300.716
0 Plan for coordination of SErviCeS...........v v i e e 300.263
—See "Interagency agreements;" "Interagency coord..."...........ccoeie i ie i, —
—State advisory panel (advise SEA ON).....oiiirieiiiiiie i e e e 300.652(a)(5)
CO-PAY OR DEDUCTIBLE (public insurance)............ccovvevvvevvnnnns 300.142(e)(2)(i)
COR-CUR.
CORRECTIONAL FACILITIES
—Applicability of this part t0.........cccevvvie i e, 300.2(b)(2)(iv)
—Exception to FAPE (students in adult facilities)............................. 300.122(a)(2)
0 Documentation (State law)..........ceeeieeeiiiii e e e 300.122(b)(2)
—See also "AdUIL PriSONS"......eeeieee e e e e —
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—State advisory panel (representatives on)............cccoeviienn e ennnn 300.651(a)(10)

—State juvenile-adult correctional facilities...............ccoeiii i, 300.2(b)(2)(iv)

—Subgrants to LEAs for capacity building (for)...........cccoviiiiiiiiiiinnnn. 300.622(a)

—Transfer of rights to students iN.........coiii i 300.517(a)(2)
CORRECTIVE ACTION (PLAN)

—MONItOrNG ACHVITIES. ...uuuuiii e e e e e e e 300.556(b)(2)

—State advisory panel (advise SEA ON)....eveerieiieiie i e ae e e eaannnns 300.652(a)(5)

—State complaint procedures (reimbursement or)................oo i 300.660(b)(1)

o Corrective actions to achieve compliance..................ccevvevnnnnn. 300.661(b)(2)(iii)

COUNSELING SERVICES (definition).........cuuueeiiriieiie i e e e veeeenn 300.24(b)(2)
COUNT (S€€ "Child COUN™)...ciiiieeeeeies e e e e e e e e e e e e e e —
COURT(S)

—Attorneys fees (8300.513(a), (d)(3), (f), (N(4).eeveveveiiiii i —

—Civil action (see 8300.512(a),(b), and (C))...evevveieereiiii i, —

—Court order
0 Exception to FAPE for certain ages (see

88300.122(a)(1), (b)(2)(ii), 300.300(b)(1), (B)(I))-.eeeeeereenrriiiriiiiiiiiaanns —

0 FAPE (required information)............o.vveiieiit i e e e 300.121(b)
—Judicial review

O By PaSS. . s 300.487

0 Department ProCEAUIES. . .......vu it et et e e e e e e e e e e eeaaeees 300.586
—New interpretation of Act by courts—requiring

0 Modifications of LEA POlICIES.......ccvvveeiei i e, 300.182(b)(2)

0 Modifications of State POlICY......ccuuuvieeiei it 300.112(b)(2)
—Reimbursement for private school placement......................coooi v, 300.403(b)

CRIME (see "reporting a crime,” 8300.529(a) and (D)).. «..vvveiiiiiiii i —
CRITERIA
e LU 115 1 1 PP 300.7(c)(1)(ii)
—CRIld COUNT....eee e e e e e e e e 300.753
—Child eligibility (determinant factor)..........c.covovvi i i i, 300.534(b)(2)
—COomMMON CEItIfICALION. .. ..t e e e e e e e e s 300.382(a)
—CONFIAENTIAITY. ..t e e e 300.127(b)
—IEP team (public agency representative).............cccevveevieeie e s vennnnnns 300.344(d)
—Independent educational evaluation (see
88300.502(a)(2), (D), (C)(L), (B))«reeereeenaneane i e e e —

—School-based improvement plan (88300.247, 300.250)..............c..ue.. —
—Specific learning disability..........ccoove i 300.541
—SUIMOQALE PAIENTS. ...ceeeieeeei e e e et et e e e eeas 300.515(c)

—Transition services (agency responsibilities for)................................300.348(b)
CSPD (see "comprehensive system of personnel

[0 =Y 71 (o ] .41 | —
CURRENT PLACEMENT (discipline)
—Authority of Hearing officer (300.521(a), (b), (C)....vvvvvvieieiiiiiiien, —
—Placement during appeals (current placement).............c.coooveiiiiinnns 300.526(b)
0 EXpedited NEAriNgG.......uuiii i e s 300.526(c)
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DA-DE.

DATA (A-D)

AGOregated. ... oo 300.139(b)(1)
—Allocation of remaining funds to LEAs (best data)...................300.712(b)(3)(iii)
—Auverage per pupil expenditure (definition)................coociiiiiiinnnnnn. 300.702(a)(1)
—Bypass (provision of Services UNder)........cccevvveiveieieie e e e 300.481(b)(2)
—Confidentiality of child find data.............c.coii i 300.125(e)
—Determination of needed evaluation data.................coe i e e, 300.533
—Disaggregated data..........oouieiiiiiiiee 300.139(b)(2)

DATA (E-2)
—Evaluation data..........oouuuii s 300.533

0 Procedures for determining eligibility...............ccoiiiiiiiii i 300.535(a)
—LRE (placements—meaning of evaluation data)............................ 300.552(a)(1)
—Parental consent (not required for reviewing

existing evaluation data)..............eeeiii i e, 300.505(a)(3)(ii)
—Procedures for determining eligibility/placement............................... 300.535(a)
—Secretary Of the INTeriOr........oooi e 300.260(g)
—State advisory council (advise SEA ON).......c.ooeviii i, 300.652(a)(3)
—Suspension and expulSion ratesS..........covuviiiiiii e e 300.146(a)

DAY (A-C)

—Atorneys' fees (10 dayS)......ooveuuuuuiiiiie it e e e e 300.513(c)(2)(i)
—Business day (DefinitioN)...........coouriiii i e e, 300.9(b)

0 S€EE "BUSINESS TAY" ...t e e e e —
—Bypass (88300.482(b)(2), 300.485(b), and 300.487).......c.ccvvuivruninnnnn. —
—CAIENAAI AY...etuiieie e e e 300.9(a)
—Complaint procedures (State—60 days)........ccoevvveiieiieiieiie e, 300.661(a)
—Confidentiality (Access rights—45 days)......ccovvveiiiiiii i v 300.562(a)

DAY (D-H)
—Definition of "Day, business day, school day"..............c.coo i 300.9
—Department hearing procedures (30 days).......c.voevieereieieeniiniiennnnns 300.581(b)(3)

—Discipline (see "Timelines-discipline™)
—Due process hearings and reviews

0 HEArNGS (45 AYS) ... et e e e e e e 300.511(a)
0 Expedited hearings (discipline)
++Decision in 45 days with no...extensions.............cooveviie e ennnn. 300.528(b)(1)
++See "TiImelines-DiSCIPliNg"........vie e e —
0 REVIEWS (30 TAYS). e eiiiieiiiiiiieee et e e et et et e e e e e e 300.511(b)
—Hearing rights (see "Business days;" "Timelines")..........c.cccevvivvnanns —
DAY (I-2)
—IEP (Initial meeting—30 day timeline)...........c.ccoo i, 300.343(b)
—Impartial review (30 dAYS)......oeeee e e e 300.511(b)
—Public participation (30 day comment period)............coeevviiiiieieennnnnns 300.282(b)
—School day (DefiNitioN).........coouiiiiiiii e e e e e e e 300.9(c)
—See "School day;" "TIMeliNeS" ... e e e —
—State complaint procedures (60 daysS)......cccovveireiiiiiiiiiiiiie e, 300.661(a)
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—State eligibility (Department hearing

ProCeAUrES—30 TAYS) .. uuuieeeeiiiiiiiiiiiee e e e e e eans 300.581(b)(3)
DECREASE IN ENROLLMENT (exception to LEA
maintenance Of effort)........ooo i 300.232(b)
DECREASE IN FUNDS (10 StateS).....ccoiiiiiiireie et it e e et e e et e e een s e 300.709
DEDUCTIBLE OR CO-PAY (public INSUranCe)...........coveviiiii i, 300.142(e)(2)(i)
DEF.
DEFINITIONS (A)
L 300.4
—Application (term defined in EDGAR at 34 CFR 77.1).......ccccovviiiiieeeeeeeeeiinn —
—Appropriate professional requirements in the State...................... 300.136(A)(1))
—ASSistive teChnNOlOgy TEVICE.......cooveeii e e e e e e e e e e 300.5
—ASSIStive teChNOIOgY SEIVICE........v it e e 300.6
e L 51110 07 1 300.26(b)(1)
—AUAIOIOGY .o e e e ——————— 300.24(b)(2)
e 1 311151 1 0 T 300.7(c)(1)
—Average per-pupil expenditure in public elementary
and secondary schools in the United States...............cccoeevii i iiiennns 300.702
—Award (term defined in EDGAR—34 CFR 77.1).....ciiiiiiiiiiiie i, 300.30
DEFINITIONS (B-C)
—BaASE YA . ... 300.706(b)(1)
—BUSINESS dAY.....uuiiiii i e e 300.9(b)
—Children with disabilities who have been
suspended or expelled from school.............cocoiiiiiii i, 300.121(d)(2)
—Child With @ diSADIIILY........ueiiiiiiiiii e e e e e 300.7
e O] 1 15T=] 01 300.500(b)(2)
—Contract (term defined in EDGAR at
0 O A0 1 T 300.30
—Controlled SUDStaNCE..........oiiiii 300.520(d)(1)
—COUNSEIING SEIVICES....ciieeieiiiee et e e e et e e e e eae e aenes 300.24(b)(2)
DEFINITIONS (D)
—Day; business day; school day............ceeiiie i, 300.9
—Deal-DlINANESS. ... 300.7(c)(2)
D AINESS. ... e e 300.7(c)(3)
—Department (term defined in EDGAR—34 CFR 77.1)....ccoiviiiiiiiiiinennn. 300.30
—Destruction (of iNformation)...........ceuuiee e 300.560
—Developmental delays............uueiiii 300.7(b)
e L0 BT Yo = 300.370(b)(2)
DEFINITIONS (E)
—Early identification and assesSSMent.........c.c.covvi i iiiiiiieiie e, 300.24(b)(3)
—EDGAR (Education Department General Administrative
Regulations—List of terms defined iN)............ccooiiiiiiiii i, 300.30
—Educational SErvICE @gENCY .......cuiii i e e e e 300.10
—Elementary school (term in EDGAR—34 CFR 77.1)................ce v et ......300.30
—Emotional disturbance.............oiii 300.7(c)(4)

235



—EdUCALION TECOIAS. ... e e e e e e e e, 300.560

—EQUIPIMENT. .. e 300.11
—EVAIUALION. ... 300.500(b)(2)
—EXCESS COSIS. .. it e e e e e 300.184(b)
—Extended School year SEIVICES. ....coouciii i e e e e e e 300.309(b)

DEFINITIONS (F-H)
—TFiscal year (term defined in EDGAR at

1 O 00 1 T 300.30
—Free appropriate public eduCation.............coeiii it 300.13
—Freely associated States..........uoiiii i 300.722
—Hearing IMPairMENT..........ooouiii e e e e e aeaes 300.7(c)(5)
—Highest requirements in the State applicable
to a specific profession or discipline.............ccccooiii i, 300.136(a)(2)
DEFINITIONS (I-L)
a1 L0 T= 0 £ T 300.520(d)(2)
—INCIUAE. .. e s 300.14
—Independent educational evaluation...............cccoovee e e i venieiinns 300.503(a)(3)(i)
—INIAN. 300.264(a)
—INIAN T, e 300.264(b)
—Individualized education program (IEP)...........coooiiiiiiiiiieee 300.340(a)
—Individualized family service plan..........c.cocovv e i, 300.17
DEFINITIONS (M-0)
—MEAICAl SEIVICES.....eeiiiiieie ettt e e e e e e e e annans 300.24(b)(4)
—Mental retardation............ooiiiiiiiii e 300.7(c)(6)
—Multiple diSAbINTIES. .......cceeeeeeeeee e e 300.7(c)(7)
—INALVE [ANQUAGE. ... et e e e e e e e e 300,19
—Occupational therapy........coeeuuuiiiiie e e e e e e e e e 300.24(b)(5)
—Orientation and MODbIlity SEIVICES....... ..o viiiiiiiiiie e, 300.24(b)(6)
—OrthopediC IMPAIMENT.........uiiei e e e e e e e e eeeees 300.7(c)(8)
—Other health impairment..............ooo i, 300.7(c)(9)
e © L0 1111 o = 1= = U 300.718
DEFINITIONS (P-PE)
P AN e 300.20
—Parent counseling and traiNiNg........cccovvee e e e 300.24(b)(7)

—Parent training and information center (defined
in sec. 602(21) of Act; term used in
88300.506(d)(1)(i) (mediation), and 300.589

(waiver of nonsupplanting requirement))...........coovieiii e e —
—Participating agency (asused in IEP .........................

requirements Re "transition ServiCeS").......c.ocvviiiiiiiiiii i, 300.340(b)
—Participating agency (as used in "confidentiality”)...............ccccoeveininn 300.560(c)
—PartY OF PArIES. ... e e e e e e e 300.583(a)
—Personally identifiable...............iiiiiii i, 300.500(b)(3)

DEFINITIONS (PH-R)

—Physical @dUCAtION.........ccoiiiee e e e e e 300.26(b)(2)
—Physical therapy ... 300.24(b)(8)
—Private school children with disabilities..............cc.cooi i, 300.450
—Profession or diSCIPINE..........uueiiiiie 300.136(a)(3)
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—PsSychological SEIVICES. .......uuuuiiiieeece e e e e e e 300.24(b)(9)

—PUDBIIC AQENCY ...t 300.22
—PUDBIIC EXPENSE......ii i 300.502(a)(3)(ii)
—Qualified PErsONNEL........oo i 300.23
e 1 (= L0 ) o 1 300.24(b)(10)
—Rehabilitation counseling ServiCes..........c.ccoviiiiiiiiiiiii e, 300.24(b)(11)
——REIAIEU SEIVICES. ...ttt e e e e e e e e e e e 300.24
—Revoke consent at any tiMe........coooeeiniiiie i 300.500(b)(1)
DEFINITIONS (SO-SP)
——SCNOOI TAY ...t e e e e e e 300.9(c)
—School health SErVICES.........oouuiuiiii e, 300.24(b)(12)
—Secondary SCHOOL........ o s 300.25
—Saocial work services in schools..............cooooiiii i, 300.24(b)(13)
—Special @AUCALION.........ooeiiiiiee e e e e 300.26
—Specially designed iINStrUCHION........iiii i e e e e e, 300.26(b)(3)
—Specific learning disability............iii i 300.7(c)(10)
—Speech-language pathology ServiCes...........oovvvviiiieiieieeeeeeenannns 300.24(b)(14)
—Speech or language IMPairmMeNt........oii i e e 300.7(b)(11)
DEFINITIONS (ST-SU)

s L= LU= T PP 300.27
—State (special definitioN).......ccooeeie e 300.700

—State-approved or recognized certification,
licensing, registration, or other comparable

=10 [T =T 4 L= o1 T 300.136(a)(4)
—Substantial eVIdENCE........cooi i s 300.521(e)
—Supplementary aids and SEIVICES......coue it ittt e e e 300.28
——SUPPOIT SEIVICES....ceeeeiieeitiiee e e e e et e et et et e e e e e e e aaeeaeeaeanes 300.370(b)(2)
DEFINITIONS (T-2)
—TTANSITION SEIVICES. ...ttt ettt e e e et e et e e et e et eeeeeeees 300.29
—TrANSPOITALION. ...t e e e e e e e e e e e 300.24(b)(15)
—TraumatiC Brain iNJUIY.......c.oie e e e e e 300.7(c)(12)
—TraVel traINING. . oo e e e e e e 300.26(b)(4)
—YVisual impairment including blindness..............cccooi i, 300.7(c)(13
—Vocational @dUCALION. ...........uuiiiieeeii e e e e e e 300.26(b)(5)
AT £=2= 1816 T 300.520(d)(3)

DEPARTMENTS OF DEFENSE, EDUCATION, AND INTERIOR

(Criteria for counting children)..........coooe i, 300.753(b)
DEPARTMENT OF LABOR, Bureau of Labor Statistics

(re rate of inflation—see §88300.602(b)(2),

300.620(a)(1), 300.622, 300.623(D)...cuueneeaieeaie et e e e e —
DEPARTMENT (U.S. Department of Education)
—Definition (in EDGAR—34 CFR 77.1) .ot et e e e 300.30
—Enforcement-hearing procedures (88300.580-300.589)..........cccovviiiiiieennnnn. —
—NMonitoring (Re-Secretary of the Interior)............cocevvvi i, 300.261(i)

237



—Personally identifiable information (Use Of)........c.coo v, 300.577

—See also §8300.3(c), 300.260(i), 300.486(c), and 300.753(D).......ccuvereeereeerrnnnns —
DESTRUCTION OF INFORMATION. .. ..ttt et e et e e e e 300.573

D EIINITION. . 300.560(a)
DETERMINANT FACTOR for eligibility determination

—Lack of instruction in reading or math..................coooooiii i, 300.534(b)(2)(i)

—Limited English profiCiency..........cceee i, 300.534((b)
DEVELOPMENTAL DELAY(S)

—Common State definition (under Parts Band C).............ccccvvvivvvnnnnnn. 300.313(c)

—In definition of "child with a disability"...............co o 300.7(b)

—Requirements for using "developmental delay”.....................ccooeeee. 300.313(a)

—Using specified disability categories.........cco.vvov i i, 300.313(b)
DEVELOPMENT, REVIEW, AND REVISION OF IEP........ccoiiiiiiiii e 300.346
DIABETES. ..., 300.7(c)(9)(i)
DIVIDED STATE AGENCY RESPONSIBILITY (ADULT PRISONS).................. 300.587(e)
DIRECT SERVICES

—Additional information if SEA Provides..........c.vveiieiieie i e e e e eeeneanns 300.147

—Alternative programming—for children expelled,
in correctional facilities, State...schools,
and charter schools (subgrants to LEAs for

capacity-building)........oeueeeiiie e 300.622(a)

—ByYy SEA (use of LEA allocations for)........ccoovvie i, 300.360

0 Nature and l10Cation Of SEIVICES. .....uuu ittt e e 300.361

—DEfINITION. . 300.370(b)(1)

—Direct and SUPPOIT SEIVICES.....ccvvueies i e e e 300.370(a)(1)

—Impartiality of mediator.........ccoooeeeiiiiiiiii 300.506(c)(1)(1)(B)

—SEA (Additional iNnformation)..........cceeve e e e e 300.147

—Use of LEA alloCations fOr........cooiiiiiiii e e e e e 300.360
DISABILITY—ADVERSELY AFFECTS EDUCATIONAL

PERFORMANCE (s€€ 8300.5(C)(1)-(13)).uuuuuuureeientaeineainietie et venienane eeneeeeens —

DISAGGREGATED DATA—reports on performance..............coveeveenienennnnn. 300.139(b)(2)

—Timelines for disaggregation..............uuie e i e e 300.139(c)

DISCIPLINE (A-C)
—Alternative educational setting (see §8300.520(a),

300.521, 300.522, 300.522(b)(2), 300.526)......ccuiiiriiiiiieie i e e —
—Behavioral interventions—intervention plan (see

8300.520() (1), (L)(I1), (2))++vvvvvrrrmmmmeenennne e eeaet e e e et e e e e e en e —
—Behavior not a manifestation of disability...............coocoii 300.524
—Change of placements for disciplinary removals.................cccocvevve i, 300.519
—Child's status during due process hearings...........coccvevee e e i veneennnns 300.524(c)

DISCIPLINE (D-H)

—Determination Of SEHING.......uuuii e 300.522
—Disciplinary INfOrmMatioN...........cooiiiii i e e e e 300.575
—Expedited due process hearings........coouviie e 300.528
0 Requested by school personnel..............ccooe i, 300.525(c)
—Functional behavioral assessment..............ccoooviiii i 300.520(b)(1)
0 Assessment plan (deVelop).......uueoiiieeeriie e e e e e e 300.520(b)(2)(i)
—Hearing officer (authority Of).........ove i 300.521
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(See also §8300.525(b)(1), (2), 300.526(a),

(D)(2), 300.528(8)(2)- v vrerereeeeee oot —

DISCIPLINE (I-2)
—IEP team (and other qualified personnel) (see
88300.520(a)(2), 300.522(a)(2), 300.523(b)-(d)) ... cverrerieiiieiie e

—Interim alternative educational setting (see

88300.520(a)(1), (2), 300.521, (d), 300.522,

(b)(2), 300.525(b)(2), 300.526(a), (D), (C))-erveeeeiiiraeie i e e e —
—Manifestation determMiNAatioN..............ueeeee et e 300.523
—Parent @PPeAL........cooi i s 300.525
—Placement during apPealS...........uceiiieie i it i i e e 300.526
—Protections for children not yet eligible................oooo 300.527
—Referral to and action by law enforcement

and judicial QUENOMEIES. ... ..o e e e e e 300.529
—School personnel (authority Of).........ccoeii i e, 300.520
—See "TIMeliNeS-DISCIPIING" ... e e e e —

DISCLOSURE
—Additional disclosure of information requirement.........................o.e. 300.509(b)
—Consent required before disclosing:
o Education records to State Medicaid agency........................ 300.142(e)(3)(ii)(1)
o Personal information to non-agency officials.............................. 300.571(a)(1)
—Of evaluation results...before hearingsS..............coooo i, 300.509(b)(1)
0 In procedural safeguards NOLICE..........c.vvviveiiiiii i e e, 300.504(a)(10)
—Of performance reSuUltS..........uuueiiii e 300.139(a)(2)(ii)
—Policies on disclosing information to 3rd parties......................e.... 300.561(a)(3)
—Prohibit evidence not disclosed...before hearing........................... 300.509(a)(3)
—Reports on assessments (not “child-identifiable")....................... 300.139(a)(2)(ii)
DISPROPORTIONALITY ...iii i e,
DISPUTES
—Dispute resolution (subgrants to LEAS...). ..o e 300.622(e)
—Interagency disputes (methods of ensuring services)
0 Ensure services during pendency of dispute.............ocoviiiiiiiiiinnnn. 300.142(a)
0 Procedures for reSOIVING........covvvvuiiieiie e e e e e 300.142(a)(3)
—Mediation (see 8300.506(a), (b)(4), (b)(5),

(0 ) L6 () ) T PP —
DIVORCE-SEPARATION (authority to review records)..........c.oovvevieiieiiinnnnnn. 300.562(c)
DROPOUT RATES (performance indiCators)...........o.uvvvieieiieiie e e v veenennns 300.137(b)
DUE PROCESS HEARING(S) AND REVIEWS (A-G)

—Agency responsible for conducting hearing..............ccccovoe i, 300.507(b)
—Appeal of decisions; impartial reVIEW...........c.covii i i, 300.510(b)
AT O MY S FEBS. ettt e e e e e e e 300.513
—Basic requirements (88300.507-300.514)......iuviiie i e e —
—Child's status during proceedings (PENAENCY).......ccevvviiiiiiiiiiiieieieeeee, 300.514

0 Parent request for hearing (disCipling)..........ccoooiviii i, 300.524(c)
—CIVIl BCTION. . e e e 300.512
—Evaluations disclosed at least 5 business days

DEfOre NAING.... oo e 300.509(b)
—Expedited due process hearings (disCipling)..........ccooviiiiiiiii e, 300.528
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0 See also 88300.521, 300.525(a)(2), 300.526(c) —

—Finality of decision; appeal; impartial review...............cooooviiiiinennn. 300.510(d)
—Findings of fact and deCiSIONS..........ccuviee it e, 300.509(a)(5)
0 To State advisory Panel..........coo i 300.509(d)
DUE PROCESS HEARINGS AND REVIEWS (H-T)
—HeArNG MONTS. ... e 300.509
—Impartial hearing offiCer............o v 300.508
0 See "Hearing OffiCer(S) ..o i e e e e e e —
—Parental rights at hearings..........ocviiiiiii e 300.509(c)
—Parent notice to PUbliC AQENCY.......cceii i 300.507(c)
0 Model form to assSiSt ParentS.......cccevviviiieieiie e e s 300.507(c)(4)
0 Right to hearing even if notice not given..............coocvcieiiiii i, 300.507(c)(4)
—Parent request for hearing (disCIipling)..........ccovvvi i, 300.524(c)
—PendencCy (StAY PUL).....cooeeiiieiiiiiiie e e e e e e e 300.514
—Prohibit evidence not introduced 5 business days
Defore NEArNG.... oo 300.509(a)(3)
—Record of NEAING.....cccoi i 300.509(a)(4)

—See "Civil Action;" "courts;" "Procedural
Safeguards;" "Timelines"

—Timelines and convenience of hearingsS—reviews............ccooveeve i veninns 300.511
E.
EARLY IDENTIFICATION & ASSESSMENT (definition)............ccovvviieviniinnnn. 300.24(b)(3)
EDGAR (Education Department General Administrative
ST 11 = 110 ) 300.30
EDUCATIONAL PLACEMENTS (LRE)...cii ittt e e e e e e ee e e 300.552
EDUCATIONAL SERVICE AGENCY (ESA)
D EIINITION. . e e 300.10
—IN definitioN Of "LEA". ... . e 300.18(b)(1)
—Joint establishment of eligibility (Re—ESAS)........cccooviiiiiiiiian, 300.192((b)
o Additional requirements (Re-LRE)..........cccovvviii i, 300.192(c)
EDUCATION RECORDS (definition).....cccceeiieiiiii e e e e e e e 300.560(b)
ELEMENTARY AND SECONDARY EDUCATION ACT
—Coordinated SErviCES SYSIEM.......oii ittt et 300.244(c)
—EXCESS COSt reqUIreMEeNt.........uuuiiiie e e e e e e ee e, 300.184(a)(2)(ii),
—Former Chapter 1 State agenCiesS.........co.uvuuiuiiiiieie e e 300.713
—SChOOIWIAE PrOgIaMIS. . .uuei e e ee et e e e e e e e eeaas 300.234(a)
ELEMENTARY SCHOOL (term in EDGAR—34 CFR 77.1)..cciiiiiiiie i e 300.30
ELIGIBILITY (CHILD-STUDENT) (A-H)
—Children with specific learning disabilities
(documentation of eligibility determination)................ccoe i iennns 300.543(a)
—Determinant factor fOr..........oooviiiiiii 300.534(b)(1)
—Determination of eligibility...........cooveie i, 300.534
—Developmental delay (non-use of term by LEA for)....................... 300.313(a)(4)
—Documentation of eligibility (to parent)............c.cov i i, 300.534(a)(2)
—Graduation with regular diploma = termination of.......................... 300.534(c)(2)
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ELIGIBILITY (CHILD-STUDENT) (L-2)

—Lack of instruction in reading or math...................ccooiiiiiinn. 300.534(b)(2)(i)
—Limited English profiCiency............iieiir i e, 300.534(b)
—Procedures for determining a child's eligibility

(see 88300.126 and 300.530-300.543.).ccuuuinnitieiin et e —
—Public insurance (Risk loss of eligibility

for home-based WaIVErS).........cccevviveee i e, 300.142(e)(2)(iv)(D)
—Reading or math (lack of instruction in...as

determinant factor)............oii i 300.534(b)
—Students with disabilities in adult prisons..............ccoooeviiiii i, 300.311(b)(2)
—Termination of eligibility
—Transfer of rights (special rule)...........ccoee i, 300.517(b)

ELIGIBILITY (PUBLIC AGENCIES)
—Hearings related to (see "Hearings—Hearing

ST 1ot T 0 LU= T —
—LEA eligibility (see "LE.190; 300.192).......cciiiiiiie it —
—State (see "State eligibility™).....ccooureee i s —
—State agency eligibility. ... 300.19
0 SEE "StAte AQgENCIES ... it e e e e e e e —
—Secretary of the Interior (88300.260-300.267).......c..evvieiiiiieiieiie e e eeeeeene, —
EMOTIONAL DISTURBANCE (definition)........ccooveiuitii i e e 300.(c)(4)
ENFORCEMENT
—Confidentiality (State policies & procedures)............covevviiiiiieeriennnennn 300.575
—Department procedures (see §300.587, (b)(2),
() (e ) B () 102 R (=) ) P PR —
—Referral to...law enforcement authorities..............cco i, 300.529
—Regulations that apply (34 CFR Part 81 General
Education Provisions Act—Enforcement).............cooiiiiiiiiiiiic i, 300.3(e)
—State policies and procedures (confidentiality)............cccccoveviiieiiiiin i, 300.575
ENTRY LEVEL REQUIREMENTS (PERSONNEL STANDARDS)................. 300.136((a)(1)
EPILEPSY ..ottt e et e e e e e e e 300.7(c)(9)(i)
EQUIPMENT
—ACUISITION OF ... e e e e e e e e e e e 300.756
—DEIINITION. . 300.10

ERRONEOUSLY CLASSIFIED CHILDREN (Recovery of funds)..........................300.145
EVALUATION (A-F)
—Assessments in (see 88300.532(b), (c)2), (),

300.533(a) (1) (i), (A)(L)(i1), (AY(2))eeeeeeeeeenee et e e e e e e e e —
—Basic requirements (see §8300.320-300.321, and

300.530-300.536)....cceieeeeeeeeee e —
—Comprehensive (identify all Sp. Ed...needs)............ccccoeviiiiiiiiiiiinnnn, 300.532(h)
—DefiNItioN Of.....iee 300.500(b)(2)
—Evaluation ProCEAUIES. .......uu e e e e e e e e e e e eeaaaens 300.532
—Evaluation report t0 PareNtS.......cooeeeiiivi i 300.533(a)
—EXxisting evaluation data (review of)...........ccooiiii i, 300.533(a)

EVALUATION (G-2)

—~Graduation (evaluation not required for).............cooiiiiiiiieiii i, 300.534(c)(2)
—Independent educational evaluation (IEE)..............cccooiiiiiiiiii i, 300.502
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—Initial evaluation (see §8300.320 and 300.531)........ccoeveiriieieeiiiiie e e —

—Parent right to evaluation at public expense............ccoceiiiiiii i i, 300.502(b)
—Reevaluation (see §8300.521 and 300.536)........ccvvurieieeiiiieeeiniieieeeeneaaeans —
—Report (of evaluation) to parentsS..........cccceveuiie i ci i 300.534(a)(2
—Review of existing evaluation data..............cveevie it ici e 300.533(a)
EXCEPTION
—Charter schools exception (joint...eligibility).....................................300.190(b)
—For prior State policies & ProCeduUres. ........o.vvviiiiiiiiie e e e e 300.111
—To FAPE
0 Forage ranges 3-5and 18-21.......ccooiiiiiiiiiiiii e 300.300(b)
(o I o] g ot = T -V = T [ 300.122
o0 For graduating with a regular diploma.............ccoccoviiiiii i, 300.122(a)(3)
0 For students in adult PriSONS.......coovveeii i e e e e, 300.311(a)
++StUdENtS INCArCerated.........uuuuiiiieeee i e e e e 300.122(a)(2)
—To maintenance Of effOrt..........oouui 300.232
EXCESS CO ST S ittt e e et e e e e e e e e e 300.184
e 011 1101110 o 300.184(b)
—Joint establishment of eligibility..............cooo 300.185(b)
—LEA r€QUITEIMENT. ...t e e e e e e e e e e e 300.230(b)
—Limitation on use of Part B funds...........o oo, 300.184(c)
—NMeeting the excess COSt reqUIreMEeNt..........ooviiierie e e e 300.185.
EXISTING EVALUATION DATA (FeVIEW Of)...cevieiiiiiiinee e e e e e 300.533(a)
EXPEDITED DUE PROCESS HEARINGS.......outiiis i e e e e e e 300.528
—Authority of hearing OffiCer.........oooo i 300.521
—LEA request for (re-concerns of school personnel)............................300.526(c)
—Parent appeal (hearing requested by parents).............ccccovvveinenn. 300.525(a)(2)
—Request by school personnel...........cccviei i 300.526(c)
EXPULSION (See "suspension and eXpulSION™)..........ou e iieie i e —
EXTENDED SCHOOL YEAR (ESY) SERVICES..........otiii i e 300.309
D EIINITION. o 300.309(b)
EXTRACURRICULAR
—IEP CONIENT. ... e e e 300.347(a)(3)(ii)
—NONACATEMIC SEIVICES. ...ciiiiiiiiieie e e e e e e s 300.306
—NONACATEMIC SETLINGS. ..ciieeiiiieiei e e et e e e e e e et e e aenas 300.553
F.
FACILITIES
a1 L] = 11 [0] 0 1 PR 300.756
—Children in correctional facilitieS.............covoi i 300.622(a)
—Children in private schools or facilities (see
88300.402(c), 300.450, 300.460, 300.462(€)) -+ vuuerureereaenanineareieniaeeneannnannns —
—Construction Or alteration Of.............eviie i 300.756
—Correctional faCilitieS.........ooooiiiii 300.622(a)
—Physical education (in separate facilities).............cccoee i, 300.307(d)
—Private schools and facilities............uuuie i 300.2(c)
—State and local correctional facilities..............c.cooev i iiiiieiee. 300.2(a)(1)(iv)
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—Termination of expenses for construction of..................ciiiiiiiin, 300.232(d)
FAMILY EDUCATIONAL RIGHTS AND PRIVACY ACT (FERPA)

—See "CoNfIdENTIAIILY" ... ..o e e e e e —
FAPE (A-F)
—Basic requirement (see 88300.121 and 300.300).......c.c.vvviiiiiiiiieie e, —
—Child find and FAPE.........ooo i 300.300(a)(2)
—DETINITION. . 300.13
—Exception to FAPE for certain agesS........ccovviiieiie i e 300.122
o Children aged 3,4,5,18,19,20,0r 21.....c.cccciiiiiiiiiiiiiieneen, 300.122(a)(1)
++See also exception for age ranges 3-5 & 18-21..........c.ccoveiiennnee. 300.300(b)
o For students graduating with a regular diploma.......................... 300.121(a)(3)
0 For students in adult priSONS.........cooiiiiii e, 300.122(a)(2)
FHSEE @ISO it 300.311(a)
FAPE (A-F)
—For children:
0 Advancing from grade tO grade..........cccvovveii it ii i 300.121(e)
0 Beginning at A0 3........oiiiiieiieeeeier e e e e 300.121(c)
0 ON INAIAN FESEIVALIONS. ....uuuuiiiee e eeee e ettt e e et e e eeeeeens 300.300(c)
0 Suspended or expelled from school.............cccoviiii i, 300.121(d)
(S€€ AlISO 300.121(8))- - eeeeeeeeeemunnane et ettt e e et et e e e e e e e —
FAPE (G-2)
—General requirement (see 88300.121 and 300.300)........c.covviiiiiiiieiieiinaennnn, —
—MethodsS & PAYMENLS........eiii e e e e e e e e e 330.30
—Private school children with disabilities
0 Placed by parents when FAPE iS @t iSSU€.........ccovvvviiiiiiiiciieieee e, 300.403
o Placed in or referred by public agencies (see
88300.400-300.402).....uuuuuuuunnnnineen ettt e e et e —
—Provision Of FAPE........ e e e 300.30
—Reallocation of LEA funds (re FAPE—adequate).............ccccovvvvviinninns 300.714
—Services (and placement) for FAPE:
0 Address all of child's Sp Ed-related services........................... 300.300(a)(3)(i)
0 Based on unique needs (not disability)..............cccoiii i, 300.300(a)(3)(ii)
—State eligibility CONAItioN.............o i s 300.121

FAX (FACSIMILE TRANSMISSION)
—Department procedures (re State eligibility—

see 8300.585(a), (0)(3), @Nd (C)-(€)) - eeeeenrrureine et e e —
—See also §300.486(a), (0)(3), and (C)-())- .+ eurrree i e —
FERPA (see Family Educational Rights and Privacy ACt). ........ccooiiiiiiiiiiiiiiie e, —
FILING A CLAIM (PRIVATE INSURANCE)......ccttiiiiii i e 300.142(e)(2)(iii)
FILING A COMPLAINT (STATE COMPLAINT PROCEDURES)........c.ccovvviie i, 300.662
FILING REQUIREMENTS
—By-pass (Re—private school children).............coooiiiiii i 300.486
—Department procedures (re State eligibility).............cccoviiiiii i, 300.585
FINALITY OF DECISION. . .uttttiititiiiiiiiiiiie e et e e aet et e e et e et aanee e eaeaanaaaaeens 300.510
FINANCIAL COSTS (definition).......ccoviiiiiie e et e e e e e e 300.142(e)(2)
FORMULA
—AlOCALIONS 10 LEAS. ... et e e e e e e e e e e 300.712

—Allocations to States (88300.703; 300.706-300.710).. —
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—Private school Children...........oooov i s 300.453(a)

—SEA set aside funds—distributed by............oooiiiii 300.370(c)
—See also §8300.156(a)(3), 300.185(a)(2),
300.370(c), 300.703(D), 300.706......cccuninie et e e e e —
FOSTER PARENT ...ttt e e e e e e e e e e e e e e 300.20(b)
FREELY ASSOCIATED STATES AND OUTLYING AREAS........ccoiviiii i e 300.717
FULL EDUCATIONAL OPPORTUNITY GOAL (88300.123-300.124)........cc.oeviviviiiiinnns. —
FUNCTIONAL BEHAVIORAL ASSESSMENT .....ovtiiiiiiiieecie e v e 300.520(b)(2)
FUNDING MECHANISM—LRE.... ..t e e e e e e e 300.130(b)
FUNDS (S€€ "USE Of FUNUS..." ) ettt e e e e e e e e e e e eas —
G.
GENERAL CURRICULUM
—Discipline (continue participating iN).........coovivviii i e, 300.522(b)(1)
—Evaluation procedures
0 Be involved and progress iN...........veiveeiiiiiieie e e e 300.532(b)(2)(i)
0 Review of existing evaluation data..................cccooiiiiinnnnnn. 300.533(a)(2)(iv)
—IEPs
0 Measurable annual goals...........coooviin i, 300.347(a)(2)(i)
o Present levels of educational performance.....................c.cve 300.347(a)(21)(i)
0 Review and revision Of IEPS..........ccooiiiiii i e 300.343(c)(2)(i)
0 Special education & related ServiCes.............covcevviiiiiiiiiiineenn, 300.347(a)(3)(ii)
—IEP T@AM. .. 300.344(a)(4)(ii)
—LRE (PlAaCEMENES).....ceeiieiiie e e e e e e 300.552(e)
—Specially designed instruction (Definition).............ccoovevieiiinnn. 300.26(b)(3)(ii)
GENERAL SUPERVISION (SEA responsibility for)..........ccovi i 300.141
GOALS
—Annual goals (In IEP—see "Annual goalS™)........c.covii i e e, —
—Performance goals and iNdiCatOrS..........cooovuiiiiiiii e e e 300.137
0 Use of State-level funds to meet.......ccccooveviii i, 300.370(a)(6)
—School-based improvmt plan (88300.246(c); 300.248)........c.ccvvviiiiiiniiinenen. —
GOVERNOR (QdUIt PriSONS).....ceveieiiiiiiieeeee et e eeee e e ae e eaeeeeaeneenannns 300.600(d)
—See also chief executive OffiCer....... ..o —
GRADUATION
—Evaluation not required for.........ooouiiiie e 300.534(c)
—EXCEPLiON t0 FAPE. ... e e 300.122(a)(3)
—Graduation rates as performance indicators............cc.veveiiiiiine i, 300.137(b)
—Written prior NOtice required..........ooeeueee e vii i e e, 300.122(a)(3)(iii)

GRANDPARENT OR STEPPARENT (definition of "parent")..........................300.20(a)(3)
GRANTS

—GraNntS 10 StALES. ... e 300.701

(o I\ = V(] 418 g =T o U 300.701(b)

O PUIMPOSE OF e e e e e e e e e e 300.701(a)

S SUDGIANTS ... e e e —
GUARDIAN (in definition of "parent).........ccoou oo e 300.20(a)(2)

244



GUARDIANSHIP, SEPARATION, AND DIVORCE (RE PARENT'S

AUTHORITY TO REVIEW RECORDS)....cciiiiii i e e e 300.562(c)
H.
HEALTH AND HUMAN SERVICES (Secretary 0f)............oooveeeeeieieeeeeienen, 300.260(h)(1)
HEARING AIDS—proper functioning of ..o e e 300.303

HEARING IMPAIRMENT (see §300.7(a), (c)(2), (3), (5),
(10)(ii), 300.24(b)(1)())

HEARING OFFICER(S) (A-H)
—Additional disclosure of information requirement........................... 300.509(b)(2)
—AROINEYS TS .. e e 300.513(a)(2)(i)(C)
—Authority of (diSCIPIINEG)......eiiieee e e e e, 300.521
—Bypass (private school children w/disabilities)..............cccooeiiiiinenn. 300.486(d)
—Change of placement
0 Hearing officer decision agrees with parents..............cccceeee i i, 300.514(c)
0 Hearing Officer May Order........ccoeviuie i e e e e e eeeeanns 300.521
—Discipline (88300.521, (b)(1), 300.525(b),
300.526(a), (€)(2), 300.528(2)(2)) -+ eeeurunearnaeniaeie i e e e —
—Expedited due process hearing (discipling)..............c.ooovoiiiiiiiinnen. 300.528(a)(2)
HEARING OFFICER(S) (I-2)
—Impartial hearing OffiCer....... ... 300.508
—Parent appeal (discipline—see 8300.525()).......vvviiiiiiiiiiie s —
—Placement during appeals (8300.526(a), (C)(2)) ... v vevierniriiiiiiiiiieeaeeee. —
—Private school placement when FAPE is atiSSU€.............ccovveviveinnnn, 300.403(c)
—Recruitment and training Of............cooi i, 300.370(b)(2)
—Reimbursement for private placement by parents.................c.coe v 300.403(c)
—Requests for evaluationS DY........ccoooovii i 300.502(d)
HEARING RIGHTS . .. e e e e e e 300.509

HEARINGS—HEARING PROCEDURES
—Due process (see "Due process hearings™)........cooevvvveveieveeveiiennn, —
—Public hearings on policies and procedures............ccooveveii e ieinnn. 300.148(a)

(See also §8300.280-300.284)

—State and local eligibility
(o I = =Y T[] 112 300.144
0 Notification in case of LEA ineligibility..............ccoooi i, 300.196
o State eligibility (Notice and hearing—see
88300.113(b); 300.581-300.587)...uuuiveenerieie i e e e —
HEART CONDITION. ...cttttitiiiieeeeee e e e e e e e e e e 300.7(c)(9)(i)
HEIGHTENED ALERTNESS TO ENVIRONMENTAL STIMULL..........cccovvvnen. 300.7(c)(9)
HEMOPHILIA . e e e et e et et e e e et et reaeaaaaaeas 300.7(c)(9)(i)
HIGHEST REQUIREMENT IN THE STATE applicable to
a specific profession or diSCIPIINE.........ve et e e 300.136(a)(2)
HIGHLY MOBILE CHILDREN (e.g. homeless and migrant
(03 01 (o 1= o 300.125(a)(2)(ii)
HOMELESS CHILDREN......ccoiiiiiii i e e e e e e 300.125(a)(2)(ii)
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HYPERACTIVITY (attention deficit hyperactivity

(o[ IST0] (0 =1 o T PP PPN 300.7(c)(9)(i)
l.
IEE (see "Independent education evaluation™)............c.ovvriniii i i e e e —
IEP (A-L)
—ACCOUNTADITIEY....ceeeeeee e e 300.350
—Agency responsibilities for transition services......................................300.348
—Basic requirements (88300.340-300.350)......ucuiiiiiiiiiii e e s —
—Consideration of special faCtors........cccevvvieii i, 300.346(a)(2)
—CONLENE OF IEPS. .t e e e e 300.347
D EIINIEION. . 300.340(a)
—Development, review and reviSion Of...........oovii i, 300.346
—IEP MEELINGS. .. i e e e e e e e 300.343
—IEP or IFSP for children aged 3 through 5., 300.342(c)
e L= i (Y= L1 P 300.344
IEP (M-W)
—NModifications of IEP or placement (FAPE for
students in adult PriSONS)......cooviiiriii e e e e e 300.311(c)
—Parent partiCiPation.............uuuiorie e e e e e e 300.345
—Participating agency (definition)..........cooiiiiii i 300.340(b)
—Private school placements by public agencies.............ccccoii i, 300.349
—Regular education teacher (see "IEP team:).........cccviiiiiiiii i i e —
—Responsibility of SEA & other public agencies...............cocoviiiii i, 300.141
—Review and revision Of IEPS........ccoo i 300.343(c)
—SEA responSIbility fOr........ccoeee i e e 300.341
—State eligibility reqUIremMent.........coooi i s 300.128
—TrANSITION SEIVICES. ...t ieeeeeeieeee et e e e e e e e a e e e e e aaeas 300.347(b)
—When IEPs must be in effeCt........iiiiiii s 300.342
= = PP 300.344
—Alternative educational setting (determing)...............coveiiiiiinnnnnn. 300.522(a)(2)
—Assistive technology (300.308(b), 300.346(a)(2)(V)) .- vuuerrerieriieieiieiieanaannnnn —
—Behavioral interventions (CONSIAEI)......ccoeeuiviiiiiei i, 300.346(a)(2)
—Consideration of special faCtors........cccoevevviieiii i, 300.346(a)(2)
0 AssSistive teChnology..........uuueiiiiii 300.346(a)(2)(v)
0 Behavioral interventions...........c.vvvie e ie i e 300.346(a)(2)(i)
0 Braille NEEAS. ..o 300.346(a)(2)iii)
o Communication needs (deafness and other needs)................ 300.346(a)(2)(iv)
0 Limited English profiCiency..........coceuuiiiiiii i, 300.346(a)(2)(ii)
—Determination of knowledge or special expertise............cccceevvevneennn. 300.344(c)
—Discipline procedures (see 88300.520(a)(2),
300.522(a)(2), 300.523(1)~(d))+++vveererrrreeenanie e et e —
—Manifestation determination.............coooveeieie it i e e e 300.523
—Other individuals who have knowledge or special
expertise (at parent/agency diSCretion)..........oo.vvveiiiiieie e ieinnnn. 300.344(a)(6)
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—Regular education teacher (see §8300.344(a)(2)

ANA 300.346(d)). e eeeeeeeiitiiee e —
IL-IN.
IFSP (INDIVIDUALIZED FAMILY SERVICE PLAN)
—DETINITION. . 300.16
—Transition from Part C..........ooiiii e 300.132(b)
—IFESP VS IEP ... 300.342(c)
ILLEGAL DRUG (Definition—diSCIpliNg)......ccooviiiiii i 300.520(d)(2)
IMPARTIAL DUE PROCESS HEARING. ...ttt e e 300.507
—See "DUE ProCeSS NEAING.") . .euuutiiiiieee et et et e e e e e e e e —
IMPARTIAL HEARING OFFICER......ciiiiiiiiiiii e e e e e, 300.508
IMPARTIALITY OF MEDIATOR.....etttiittittiiiiiiiie e et e e e e ve e e e aen e 300.506((c)
IMPROVEMENT STRATEGIES (CSPD)....uuuiitiii it st e e e 300.382
INCIDENTAL BENEFITS (PERMISSIVE USE OF FUNDS)...........cviv v, 300.235(a)(1)
INCIDENTAL FEES (in definition of "at N0 COSt™).........covoviiiiiiiiiiiee e, 300.26(b)(1)
INCLUDE (d@fINITION). ... ieieiiieeeiiiee et e et e e e e e e et e e e e e e 300.13
INCREASE IN FUNDS (f0 STAIES)...uuutuiiiitiin et it e vt et e e et e et e e vneaenees 300.703
INDEPENDENT EDUCATIONAL EVALUATION (IEE)...ccuviiiiiiiiiii i, 300.502
—Agency criteria (8§8300.502(a)(2), (b), (C)(1), (€))rrvvvueeeerieieeiiiieieeviae s —
—DEfINITION. .. 300.502(a)(3)(i)
—Parent-initiated evaluationS................ovieiie it e, 300.502(c)
—Parent FgNt t0........ueei e 300.502(b)
—Procedural safeguards NOLICE............ovvvei i, 300.504(b)(1)
—Public expense (definition under IEE).............cooiiiiiiiiiiiininnn, 300.502(a)(3)(ii)
INDIAN; INDIAN CHILDREN
—Child find for Indian children aged 3-5..........cooi i, 300.716(d)
—Definitions of "Indian and "Indian tribe"................cooi i 300.264
—FAPE to children on Indian reservations..............cccoooviiineiecieiinnn. 300.300(c)
—Payments to Secretary of the Interior for
0 Education of Indian children..........ccccooi oo 300.715
o Education and services for childrenaged 3-5..............coooi i, 300.716
—Plan for coordination Of SEIVICES. .......oiiiiiie it e, 300.263
INDICATORS (see performance goals and indicators).............ccovov i veiiiiienennnnn. 300.137
INDIVIDUALIZED EDUCATION PROGRAM (S€€ "[EP™)...c.viiii i, —
INDIVIDUALIZED FAMILY SERVICE PLAN (S€€ "IFSP")....iiviiiiiii e —
INFORMED CONSENT (accessing private iINSUranCe)...........ooveeveeerieninennenns 300.142(f)(1)
s L= I O 0] £ E5T =T o1 PP —
INITIAL EVALUATION
—Consent before CoONAUCTING.......uuuiiieieeiiii e e 300.505(a)(21)(i)
0 Not construed as consent for initial placement........................... 300.505(a)(2)
—S€€ 8300.320, 300.53L)...uuuuuuuuuuuunnniiiin e ret e e et e e —
INSTITUTIONS OF HIGHER EDUCATION
—CSPD (improvement Strategies).......ccvuuuuurrere e e ie e ee e 300.382(c)
—Definition (see sec. 602(14) of the ACt)........o i, —
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INSURANCE

—CommunNity-DasSed WAIVEIS.........uuuuuiiiieeie et e ae e et e eeeeens 300.142(e)(3)(i)
—Financial costs (definition)............ceeiiie i 300.142(e)(2)
—IMEAICAI. .. e e 300.142(e)(3)
—OUut Of POCKETL EXPENSE....ceeeeieeiiee et et e e e e e e e e aens 300.142(e)(2)(i)
—PrIVate INSUMANCE.......oiiieiiiiie e e e e e e e e 300.142(f)
—PUDBIIC INSUFANCE......ccoeeeeee e e e 300.142(e)
—Risk of loss of eligibility............oi i 300.142(e)(3)(i)
INTERAGENCY AGREEMENTS
—Child find (SEA and Part C lead agency)........c..vvvveiieiiiiiiie e, 300.125(c)(3)
—CSPD (collaborative agreements with other States)......................... 300.382(d)
—FAPE methods & payments (joint agreements).............coveevveniennnnnn. 300.301(a)
—LRE (Children in public/private inStitutions).............covceviiiiiiiiiiiiecee e, 300.554
—NMethods of insuring services (see §300.142(a),
((0) 1023 (0 1 2 ) IS PP —
—SEA responsibility for all education programs..............ccveeieiiiiiinnannn. 300.600(b)
—Secretary of Interior—with HHS Secretary............ccoovviii i, 300.260(h)
o Cooperative agreements (BIA and other agencies)......................... 300.265(d)
—Subgrants to LEAs for capacity building (for)...........coooovviiiiiinnnne. 300.622(d)
INTERAGENCY COORDINATION (see "Coordination of
Services;" "Interagency agreemMeENTS").....covee v i e e e —
INTERAGENCY DISPUTES. .. .. et e e e et e e e enaneeaeaenaens 300.142(a)(3)
INTERAGENCY FINANCING STRATEGIES.........oii it 300.244(b)(3)
INTERAGENCY RESPONSIBILITIES (TRANSITION SERVICES)...........cccevae. 300.347(b)

INTERIM ALTERNATIVE EDUCATIONAL SETTING (see
§§300.520(a)(1), (2), 300.521, (d), 300.522,

(b)(2), 300.525(b)(2), 300.526(a), (D), (C). v v erueene et e e e —
INTERIM FORMULA (allocations to States)..........ccoveiiiiiiiiiii i e e, 300.703(b)
J-K.

JOINT ESTABLISHMENT OF ELIGIBILITY (LEAS)......it it e 300.190
—See also §8300.185(b) and 300.192)......cuuirieeiie i e e e —
Joint training of parents and personnel..............cccovii i, 300.382())
JUDICIAL
—Authorities (referral t0)......... i 300.529
—Finding of unreasonableness...........ccoovviiiii i 300.403(d)(3)
—Proceeding (during PENAENCY).....ccovvviiiiee e e e e e e eeae 300.514(a)
—REVIEW (BY-PaASS). ettt e 300.487
0 Department ProCEAUIES. ... ...t e et et e e e e e e e e eeaaens 300.586
—See also:
o Civil action (88300.504(b)(12), 506(b)(6),
300.510(d), B00.512)...ceeeeeeieeiieieeee et e e e e e e —

—See also:
o Court(s) (88300.112(b)(2), 300.122(a)(1),
(b)(2)(ii), 300.182(b)(2), 300.125(b)(1),
300.300(b)(1), (5)(ii), 300.403(c), 300.487,
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300.512, 300.513, and 300.586)......ccuuternuiiniieiiiiene e e e —
JUVENILE-ADULT CORRECTIONS FACILITIES (see 88

300.2(b)(1)(iv), 300.517(a)(2), 300.65L()(10)). .uuevveeneaeneniie e e —
—See "Correctional facCilitieS".........ooeiiiii e —
L.
LAW ENFORCEMENT AND JUDICIAL AUTHORITIES
(2] 0= LN o ) P U 300.529
LEA (LOCAL EDUCATIONAL AGENCY) (A-C)
—AlOCAIONS t0 LEAS. ... e e e 300.712

0 Reallocation of LEA fuNAS........cooooiiii it e e 300.714
—AREINAtE 8SSESSIMENTS. ....uuiiiiieie et e e e e e e e e et e eaanens 300.138(b)
—Amendments t0 LEA POIICIES......oiiii i e e e e e e v 300.182
—Capacity-building & improvement (88300.622-300.624)..........ccccovvvieneennen —

0 Use of SEA allocations for........ccouvvvei i i e e e, 300.370(a)(8)
—Charter schools and LEASs (see "Charter sChooIS").........coovvviiiiiiiiiiiinnn, —
—Child count

0 Private school Children.........coooo i, 300.453(b)

0 Procedures for counting all children served................ccoooiiiiiiiiiiiennn. 300.754
—Child find

0 For private school children..........ccccoo oo, 300.451

0 Indian children aged 3-5.......ccooiiiii 300.716(d)
—Conditions and terms of reimbursement...............ccccocie i, 300.142(a)(2)
—Consistency of LEA Policies with State policies..............ccoiiiiii i, 300.220

LEA (D-E)
—DEfINITION OF...ee e e 300.17
—Developmental delay (use of term by LEA).......c.oviiiiiiiiiiiee, 300.313
—Discipline (see §8300.520(b)(1), 300.523(a)
300.526(c), 300.527(a), (D), (d)).eeeeeeeeie e s —
—Eligibility conditions (LEAS)

0 General (see 300.180-300.185).....cccuuurire it it e e e e e —

0 Specific (see 88300.220-300.250) ... .uuuuennieiieineiinietie e ae e e —
—Enforcement (by the Secretary)......cceeeii i, 300.587(a)(2)
—Exception for prior LEA POIICIES......coiiiiiie i e, 300.181
—Excess cost requirement (88300.184-185; 300.230(D))......ccvviviiiiiiiiiiiiienn. —
—Expenditures for private school children.................cooi 300.45

LEA (F-L)
—Former Chapter 1 State agenCiesS.........ceeeeieiie e iie e eeeeeianns 300.713(a)(2)
—Good faith effort re qualified staff.................coooiiiii i, 300.136(g)
—Hearings (Re LEA eligibility).........coouiiiniei e 300.144
—Ineligibility (notification by SEA)...........cooiiiiii 300.196

0 PUblic NOtICE DY LEA... ..o e e e e 300.196(b)
—Infants and toddlers (transition planning)............ccccovii i ii i, 300.132(c)
—Information for SEAs (on assessments...goals)...........covviiiiiiiiiiinninennn. 300.240
—Input on how State allocates funds for priorities.................cccevne. 300.156(a)(2)
—INnteragencCy diSPULES. .......uuiii e e e e e 300.142(a)(3)
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—Joint establishment of eligibility (88300.190-192)..........cccvvvviiiiieeiiiieieeeannn —

—LEA and State agency COMPlanCe.........coouuevei it e 300.197
0 SEA natification in case of ineligibility..............cooooiiiiiiii i 300.196
LEA (M-P)
—Maintenance of effort/Exception (88300.231-.232).......covvviiiiiiniiiiee e, —
—NMethods of ensuring services (see §300.142(a)

(O ) T () [ 024 ) PP —
—NModifications to policies by LEA..........coo i 300.182(a)
—Noncompliance (SEA reduction of payments)............c.ccccvvviiiiinennnn, 300.197(a)
—Participation iN 8SSESSMENTS......uuuiiii ittt e eeeee e eeees 300.138(b)
—Payments to Indian Children...........ccoooi i,
—Personnel shortages (Use of SEA funds to meet)......................... 300.370(a)(4)
—Personnel standards (good faith effort...)...........ccooivii i 300.136(g)

—Private school children (see 88300.451, 300.453,
300.454(b), (c), 300.455(b), 300.456(b)(1)(ii),

(2), B00.457-300.461)....ccciiiieeeieeiee e e e e —
—Public agency (in definition Of)...........coeve i, 300.22
LEA (R-S)
—Reallocation of LEA fUNAS.........oooiiiiiii e e 300.714
—Reduction in payments from SEA..........ooiiiiiiii s 300.197(a)
—Reimbursement from other agencies for services
(see 8300.142(a)(2), (3), (D)(2))-rrrrrrumrenennaeieaaaetiae e et re e e e —
—SEA funds (allowable costs)
—State-level NONSUPPIANTING......uueii e e 300.153(a)
—SUDGrantS t0 LEAS. ...t e e e e e e e 300.711
o For capacity-building and improvement (see
88300.370(a)(8), 300.622-300.624).......cuniriie i —
—Suspension and expulsion rates (see 8300.146
(B)(L), AN (D)o e e ———— —
LEA (T-2)
—Technical assistance to LEAs (with SEA funds)...........cc.oooiiiiiii e, 300.621
—Timely provision Of SEIVICES........couviiiiiiie e 300.142(b)(2)
—Transition planning conferences (Part CtoB)..........cccoovviviiiiiinen, 300.132(c)
—Use of LEA allocations for direCt ServiCeS..........covvviiiiiiiiiiiiiiie e e 300.360
—Use of Part B funds for coordinated services
system (not more than 5% of LEA'S grant)..........ccccovvieiii i i viiennns 300.244(a)
—Use of SEA allocations
0 For capacity-building............uuiiiiiii 300.370(a)(8)
0 To assist in meeting personnel shortages...........coccevvve e e veinnn, 300.370(a)(4)
LEAD POISONING.....cuttttiiiieiiteeieieeieeese et e e et e ete e ee e et nanaaaaaens 300.7(c)(9)(i)
LEAST RESTRICTIVE ENVIRONMENT (LRE)
—Children in public or private inStitutioNS..........ov v, 300.554
—Continuum of alternative placements.............cooviv i, 300.551
—Educational service agencies (additional reqmt).............ccociiiiiiinnn. 300.193(c)
—MONItONNG ACHVITIES. .. uuteei e e e e e e e e e e e e e eae e eaeenees 300.556
—NONACATEMIC SETHNGS. .. ieeiiiiiiie e e e e e e e e eaaes 300.553
—State eligibility reqUIre€mMeENt.........cooiriii e e 300.130
—Technical assistance and trainiNg ...........o.vieiiiiin i e, 300.555
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LEISURE EDUCATION. ...ttt eeeees e et eee e e 300.24(b)(10)(iv)

LEP (see "Limited English ProfiCIENCY").......c.viuiiii e —
L S P 300.7(c)(9)(i)
LIMITATION ON USE OF PART B FUNDS (EXCeSS COSIS).....couvuniriiiiiniieenennnn. 300.184(c)
LIMITED ENGLISH PROFICIENCY (LEP)
—Assessing a LEP child (Evaluation procedures)...............c.coeneee. 300.532(a)(2)
—In development, review & revision of IEP................ccccoevi i, 300.346(a)(2)(ii)
—In "native language" (definition)..........oou i 300.18
—Not a determinant factor for eligibility...............cocooiiii i, 300.534(b)
LOCAL EDUCATIONAL AGENCY (see "LEA")
LOCATION-NATURE OF SERVICES (DIRECT SERVICES-SEA)........c.cccvvinennne. 300.361
LRE (See "least restrictive environment")
M.
MAINTENANCE OF EFFORT
e =7 VO 300.231
Lo T (o] 0 1 o o 300.232
s L= LU= PP 300.154
(oYL 1A= PP 300.589
MAINTENANCE OF STATE FINANCIAL SUPPORT ...t e, 300.154
MANIFESTATION DETERMINATION. ....coiiiiiii e e e e e 300.523
—Behavior not manifestation of disability................coooiiiii 300.524
—CONAUCE OF FEVIBW. ....ceiieeeeeiie e et et e e e e e e e e e e e e eeeeaannns 300.523(c)
e D111 151 0] PSPPI 300.523(d)
—DEfICIENCIES IN TEP.....cc o e 300.523(f)
—Hearing officer (review of deciSioNn).............ccoviiiiiiiiiiii s 300.525(b)(2)
—Individuals t0 Carry OUL.........coovviiiic e e e e e e 300.523(b)
—Parent apPPeal........cooo i 300.525(a)
—Review by IEP team (other qualified personnel)..................coooeiinie 300.523(b)
(see alSO 8300.523(C), () errrrrrrrrrnennaeie e iet et e et ie e re e e re e eeneaaaaaaaaas —
MEDIATION
e 010 15 101 P PPN 300.506(b)(3)
—EStabliSNMENT.......eei e 300.506(a)
—Mediators
0 Impartiality Of.......ooi e e s 300.506(c)
O LISt OF e e 300.506(b(2)(i)
o Qualified and impartial............ccoevveiieiie i 300.506(b)(2)(iii)
0 Random selection Of...........coviiiii i 300.506(b)(2)(ii)
—MeEEtiNg t0 ENCOUIATE. .....uuteiieeeee et et et et e e e ee e e e e e e eeeeaaannn 300.506(d)
—Parent refusal Of CONSENt.......ciiiviiei e 300.505(b)
—Procedural safeguards NOLICE...........ccvvvviie e, 300.504(b)(9)
—Public agency (inform parents of)..........c.coiiiiiiiii i 300.507(a)(2)
—Use of SEA allocations to establish.................coccoiiiii i, 300.370(a)(3)
WV OIUNTAIY . e e e e e e e 300.506(b)(1)(1)
—Written mediation agreement........ceeei i s 300.506(b)(5)
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MEDICAID
—Children covered by public insurance (see

8300.142(€)(1), (E)(2)(1)y (1))-+rrvrrrrrrnnenan e e aet et e e et e e e eaens —
—Coordinated services system (e.g., Medicaid)...............cccveeiennnn. 300.244(b)(2)
—TFinancial responsibility of each public agency..................ccooeni 300.142(a)(1)
—Medicaid reimburSEMEeNt..........coevie i 300.142(b)(1)(ii)
—NMethods of ensuring services (see §300.142(a)(1),
(B)Q)[I), (E)(L), (2)(i); (N)(2))+rrrererrenan it e et e et et e e e e e —
—Non-disclosure of personally identifiable .
Information Without CONSENt..........coovvivi it 300.142(e)(3)(i1)(1)
—Proceeds from public or private
1S U = L= 300.142(h)(2)
—Public agency may use Medicaid)........ccccceveii i i, 300.142(e)
—State Medicaid agency (8300.142(a)(1), (€)(2)(1)) -« vveeueeeaeiiiiiiieiieeeaenn —
—Title XIX of the Social Security Act (Medicaid—
see 88300.142(i), 300.244(b)(2) and 300.601)......c.cvireriieiiiiiiieie e, —
MEDICAL
MEE.
—Educationally relevant medical findings, if any
(criteria Re a specific learning disability)..............ccoooviii i, 300.543(a)(5)
—Medical services
0 DEfiNItION....ciieeeieeeee e e e e e e e e 300.24(b)(4)
0 For diagnostic or evaluation PUIMPOSES. .....c.uvvieiieiieiie e eie e aeenean 300.24(a)
—Memorandum of agreement (Interior-HHS medical...)................... 300.260(h)(2)
—Non-medical (residential placement)..............ove i 300.302
—Referral for medical attention
(o I YU [0 [ o] [0 | V2P 300.24(b)(1)
0 Speech-language pathology ServiCesS.........oovvviviiiiieiiiieieieeeean, 300.24(b)(14)
—Relationship of Part B to other Federal programs..............ccoceiviiiinnne 300.601
MEETING(S)
—DEIINITION. . 300.501(b)2)
—IEP (see 88300.342(b)(2), 300.343, 300.349(D)).....cvevniviiiiiiiiiiei e, —
—Parent participation in (see 88300.501(a)(2), (0))....covvvviiiii e, —
—Services plans for private school children.................coco i, 300.454(c)
—State advisory panel (see 8300.653(C)-(f))...vvveeeiiiiiii —
—To encourage MediatiON..........coeviieuiiiiiir e e e e e e e re e eaaeaes 300.506(d)
MENTAL RETARDATION (AefiNition).......ccoviveeeeeeeeee e e, 300.7(c)(6)
METHODS OF ENSURING SERVICES........cooiiiii e e e 300.142
MIGRANT CHILDREN (CHILD FIND—HIGHLY MOBILE CHILDREN)......300.125(a)(1)(ii)
MINIMUM STATE COMPLAINT PROCEDURES.........ccooi it e e, 300.661
MODIFICATIONS IN ADMINISTRATION OF ASSESSMENTS............ccoenen. 300.138(a)
—IEP CONLENL.....cceeeeeee e e e e e e e e e 300.347(a)(5)(i)
MONITOR; MONITORING ACTIVITIES
—Allowable costs for MonItoring.........couvuevi i i e e, 300.621(a)(2)
—Child find (SEA MONITOMNG)...uuuuiieieiiiiei e e e e e e 300.125(b)(3)
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—LRE (SEA monitoring actiVIities).........o. i e 300.556
—Private school children—SEA monitoring..........cccovviiiiiiiiiiie i, 300.402(a)
—Secretary of the Interior (8300.260(@), (1))« vverearraen i e —
—State advisory panel—functions (Advise SEA
in developing corrective action plans)..........c.oovveiiiiiiiiiiiiieee. 300.652(a)(4)
—Use of SEA allocations for monitoring.............cococevveieieiiiecieennn. 300.370(a)(2)
—Waiver (State's procedures for monitoring)..........c.ccoevevvninnnnns 300.589(c)(2)(ii)(B)
0 Summary of monitoring REPOIS.........cuuieie e e e, 300.589(c)(3)
MULTIPLE DISABILITIES (definition)....cccooeeeirie e e e e e e e 300.7(c)(7)
N.
NATIVE LANGUAGE
—DETINITION. . 300.19
—Definition Of "CONSENt" ... 300.500(b)(2)
—Evaluation procedures (Tests in native language)........................ 300.532(a)(2)
—Parent involvement in placement deciSionsS.............c.ocovviiiiiiiieennn, 300.501(c)(5)
—Parent participation in IEPs (Use of interpreters)...........ccoceevvevieann. 300.345(e)
—Prior notice
0 Notice in native language.............coieieiiii e e, 300.503(c)(1)(ii)
0 Notice translated orally..........ccccoeiiiiii i, 300.503(c)(2)(i)
0 Steps if not a written language.........ccovovvie e i e, 300.503(c)(2)
NATURE-LOCATION OF SERVICES (DIRECT SERVICES-SEA).........cccecvvneennee. 300.361
[N o 1 I I 300.7(c)(9)(i)
NONACADEMIC
—Activities—participate in (IEP content).............coooviiiiiinivenennnn. 300.347(a)(3)(ii)
—Services and extracurricular activities
(equal opportunity to partiCipate iN...........cccoieii e e 300..553
e 151 L] 6 L O 300.553
NONAPPLICABILITY of requirements that prohibit
commingling and supplanting of fuNds.............oi i 300.372
NONCOMMINGLING.. ...ttt et e et e e e e a e et et e e e et eeaaaaaaas 300.152
NONDISABLED STUDENTS (A-l)
—Definition of "at no cost" (incidental fees...).........covciiiiiiiiiiin. 300.26(b)(1)
—Disciplinary INfOrmMatioN...........oooiiiiiiis e s 300.576(a)
—Exception to FAPE for age ranges 3-5 and 18-21
(see 8300.300(D)(2), (B)(1))---eeeeeeeeerene et et e e e e —
—EXCESS COSt reqUIrEMENTt........vveieieee et e e e e e, 300.184(c)(2)
—General curriculum (same as for nondisabled—
see 8300.347(a)(L)(1), (2)(1))eeeeeeeeeeeeeie e e e e —
—IEP content (see 8300.347(a)(1)(1), (2)(i),
() L) ) A (1)) P PP —
—LRE (General reqUIr€MENT).........ceeie i e s 300.550(b)(1)
(o I VLo = Tor=To [=T 0 o [0S 1] o 1 300.553
O PlaCemEeNt... ... e e e 300.552(c)
—Program OPLIONS. ......coe i e et e e e e 300.305
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—Regular physical education............cccoiiiiiii i 300.307(b)

—Reports relating to aSSESSMENTS........vuit it e e 300.139
—Services and aids that also benefit...............oooi i, 300.235(a)(1)
—Supplementary aids and services (definition—
"to be educated with nondisabled...”)...........oiii i 300.28
—Suspension and exXpulSIoN ratesS. ... v ii i e 300.146
NON-DISCLOSURE of personally identifiable
INnformation WithOUt CONSENL..........ooiiiiiiiiiie e e 300.142(e)(3)(ii)(1)

NONEDUCATIONAL PUBLIC AGENCY
—NMethods of ensuring services—8300.142(a),

(8)(2), (D), (B)L)(I1))+eeeeeeeeeeeeeeeeeee e e e e e e e e e e —
—ODIGAtION OF ... e e 300.142(b)
o May not disqualify eligible Medicaid service
because provided in a school context................cooo i, 300.142(b)(1)(ii)
—Reimbursement for services by.......ccoooveeeiiiiiii 300.142(b)(2)
NONMEDICAL CARE (RESIDENTIAL PLACEMENT)....c.iitiii i e 300.302
NONPROFIT (term defined in EDGAR at 34 CFR 77.1)....ccoiiiiiiiiiiii i e 300.30
NONSUPPLANTING
—EXxcess cost requirement (Re children 3-5 and 18-21..................... 300.184(c)(2)
—LEA NONSUPPIANTING ettt e e e e e e e 300.230(c)
—Nonapplicability to State-level activities..............c.oooviiiiiiiii e, 300.372
—State-level NONSUPPIANTING. ....uerre e e 300.153
—Waliver Of reqUIrEMENT.........co i e e e e e e e e 300.589
NOTICE
—Parent notice to public agency
0 Before removing child from public school................................ 300.403(d)(1)(ii)
0 Inrequest for a hearing......cccooe e i 300.507(c)
—Prior notice by publiCc agENCY.......cuuuuiiiii 300.503
—Procedural safeguards NOLICE............uuuiiinie e e e e e e 300.504
—Requirement (LEA and State agency compliance)...........ccovevviiin i, 300.197
—To parents (Confidentiality)
0 Children on whom information is maintained....................c.ccoeeeee. 300.561(a)(2)
0 Policies-procedures Re-disclosure, etC...........ccovviiiiiieiie e cnnnn, 300.561(a)(3)
0.
OCCUPATIONAL THERAPY SERVICES (definition)...........cccoveviiiini i, 300.24(b)(5)
OPPORTUNITY TO EXAMINE RECORDS......oottiiiiitie e e et e 300.501
ORIENTATION AND MOBILITY SERVICES.......ottiiitiiieeie e e e 300.24(b)(6)
ORTHOPEDIC IMPAIRMENT (definition)........ccoooviiii i e e 300.(7)(c)(8)
OTHER HEALTH IMPAIRMENT (definition)...........uveeoiie i e e, 300.7(c)(9)
OTHER INDIVIDUALS ON IEP TEAM....cootiiiiiiiiiie e e e e 300.344(a)(6)
OUTLYING AREA(S) (AND FREELY ASSOCIATED STATES)......covciiviiie i, 300.717
—DETINITION. . 300.718
OUT-OF-POCKET EXPENSE (PUBLIC INSURANCE)........ccciviiiiiiiiins 300.142(e)(2)(i)
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P.

PARAPROFESSIONALS
—Prepare professionals, paraprofessionals (CSPD)............cccocvvvviinnns 300.382(b)
—Use of (personnel standards).........coooeeii i ii i 300.136(f)
PARENT (EFINITION)....uttttiitiiiiiiiiiiiiiit s et e et e et e e et e e e et e e e e e e e eeees 300.20
PARENTAL CONSENT (SE€ "CONSENT").ciiiiiiitineate et et e et e ee e e ee s —

PARENTALLY-ENROLLED CHILDREN IN PRIVATE SCHOOLS
—See "Private School Children-Enrolled by Parents" —

—WhenN FAPE IS @l ISSUE. .....uuuuiiiiiiiiiiiiiit i et e et et ee e e rea e e e e e 300.403
PARENT(S)—RIGHTS AND PROTECTIONS (A-G)
—Appeal (manifestation determination)...............c.oovviiiiiiiiii e, 300.525
—Authority to review
—CONSENt (SEE "CONSENT™)..euiiiuiieiiee et et et et e e e e et e e e e et e eeeeeenannns —
—Counseling and traiNiNg..........oo e e e e e e e 300.24(b)(7)
—DETINITION. . 300.20
—FOSIEIN PAIENL......e e e 300.20(b)
—Grandparent Or StEPPANENT.....u.ii ettt ee e e e e e 300.20(a)(3)
e C 10 =1 £0 | F= 1 o PP 300,20(a)(2)
PARENT(S) RIGHTS AND PROTECTIONS (I-L)
—IEE (parent-initiated evaluations)..............covv v, 300.502(c)
—IEP meetings (partiCipation iN).......cccoeveieiie e e e e ee e e, 300.345
0 Copy Of ChIlA'S TEP.....ccoiee e 300.345(f)
0 Informed of child's progress.......cccooeiiii i e, 300.347(a)(7)
0 Option to invite other individualS.............c.coo i, 300.344(a)(6)
0 TeaAM MEMDET ... oo e e e e e 300.344(a)(1)
—Informed consent (accessing private iINSUrance).............cooeeeevennn.. 300.142(f)(1)
—Involvement in placement deCiSIONS..........cceevievieie i 300.501(c)
—Joint training of parents and personnel..............ooooiiiiiiiicii i 300.382())

PARENT(S) RIGHTS AND PROTECTIONS (M-2)

—Meetings (PartiCipation iN)..........oouvieeeui e e e re e eans 300.501(b)
—Notice to public agency.
o Before removing child from public school................................ 300.403(d)(1)(ii)
0 Inrequest for @ NEArNG......ccoui i s 300.507(c)
—Opportunity to @Xaming rECOIUS........uuurer e et e e e reaeaeaeaes 300.501(a)
—Placement decisions (involvement in)...........ccoooviieiii e e, 300.501(c)
—Request for hearing (diSCIPliNG).........ciii e 300.524(c)
—RIGht to AN IEE.......oe 300.502(b)
—Training (see 88300.24(b)(7), 300.382(j)«.evuvvveneeeeeiniaeeeteieeeen e —
PARTICIPATING AGENCY (Confidentiality)
D EIINITION. . 300.560(c)
—Requirements (see 88300.562, 300.563, 300.565,
300.566, 300.567, and 300.572).......c.utiuiiiniiie e s —
PARTICIPATING AGENCY (IEP requirements)
011 1101110 o 300.340(b)
—TrANSITION SEIVICES. ...ttt e e e e e e e e e e e 300.348



PARTICIPATION IN ASSESSMENTS. ..., 300.138

BB AS S S SIMENTS ...t —
PE-PL.
PENDENCY (stay put)
—Child's status during due process proceedingsS..........covviieriiriiiineineenennnns 300.514
—Department enforcement proCedUresS. ......coovvuvviveveieie e e e eeeeanns 300.587(c)(3)
—Discipline procedures (see 88300.524(c),
300.526(D)(C)) - eeeeeeeeeeeee e e e —
0 Manifestation determination (applicability
of 8300.514 during due process proceedings).........covveevreenerennennnn. 300.524(c)
o] Placement during appeals (see 8300.526(b), (C)).....cvveeveiiiiiiiiiiiiiiiien, —
+++CUITENt PlACEMENT.....uuiieiii e e e e e e 300.526(b)
+++EXpedited hearing..........ceeeii i 300.526(c)
PERFORMANCE GOALS AND INDICATORS. ...t e e e 300.137
—Use of SEA funds for activities to meet goals.................c.co i iiniee. 300.370(a)(6)
PERFORMANCE OF CHILDREN ON ASSESSMENTS........ccoviiii s 300.137(b)
—Reports of children relating to assessSmentsS............o.oov i iiiiiiiiiiinnenn. 300.139
S ASS S SIMENTS ... e —
PERMANENT FORMULA (ALLOCATIONS TO STATES).....cciviiiieie e 300.706
PERMANENT RECORD (CONFIDENTIALITY) cuiiiiiiiiie e e e 300.573(b)
PERMISSIVE USE OF FUNDS (LEAS)....ccoiiiiiiiiiiee e e e e e e e e 300.235
—Coordinated SErviCes SYSIEM......cccvviiiiiiiiie e e e e ee e 300.235(a)(2)
—Nonapplicability of certain provisSions............ccocovviiiiiiiiii i, 300.235(b)
—Services that also benefit nondisabled children............................ 300.235(a)(1)
PERSONALLY IDENTIFIABLE (Pl) INFORMATION (A-G)
—Confidentiality of (State eligibility requirement)................c.ccooiviiinnnnn. 300.127
—Consent (confidentiality requirement)........cc.oovoe e i i i, 300.571(a)
—DEIINITION e e e e e 300.500(b)(3)
—Department use of information..............ccooi i 300.577
—Destruction of information
(o I = 11 o110 o PP 300.560
(o I =0 {111 41T o P 300.573
PERSONALLY IDENTIFIABLE INFORMATION (H-2)
—Hearing decisions to advisory panel and public....................coo i 300.509(d)
—NMedicaid agency (Non-disclosure without consent)................. 300.142(e)(3)(ii)(1)
—Notice to parents (Confidentiality)
0 Children on whom PI information is maintained.......................... 300.561(a)(2)
0 Policies and procedures Re-disclosure, etC............cvvvveiiininnnn. 300.561(a)(3)
—Participating agency (definition)..........ouin i 300.560
—Safeguards (confidentiality requirement)...........c.ccooeiiiiiiii i i e eaeanen 300.572
—Pers. shortages (Use of SEA allocations to meet)......................... 300.370(a)(4)
—Personnel STaNAardS. ..........uuuuuuuiiiiiiiii e e e 300.136
—Qualified personnel (definition)...........oo i s 300.23
—Recruit and hire appropriately and adequately
trained PersSONNEL... ... i s 300.136(g)
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—Recruit, prepare, and retain (CSPD).........ccoviiiiiiiiii e, 300.382(h)
PHYSICAL EDUCATION

e L1 1101110 o 300.24(B)(2)
—REQUIFEMENT. ... e e e 300.307
PHYSICAL THERAPY (definition).......uuuuueeeetre e et e e e ieeeee e 300.24(b)(8)
PLACEMENT(S) (A-K)
—Alternative placements (LRE—88300.130(a), 300.551).........ccovvviennnnns —
—Continuum of alternative placementsS..........ccocvviii i i, 300.551
0 State eligibility requIremMeNnt..........coovvii i 300.130(a)
—Current educational placement
o Remain in (see §8300.514(a), 300.527(d)(2)(i1)) ... e eeeerenereerininenennnnn —

o0 Removal from (see 88300.121(c)(1), 300.519,
(b)(2), 300.520(a)(1), (c), 300.522(b)(2),
300.523(a), 300.527(A)(2)(I1)+rruneeeeeeeeeie e e e e

—During appeals (diSCIPINEG).......uuuieiiieeeee e e e e e 300.526
—Last educational placement before incarceration

(s€€ 88300.122(8)(2), B00.3LL(A1 11 wueereneeeenaenaeaetaneaeeet e eeeanneaee e aa e —
—LRE (see 88300.130(a), 300.551) 300.552))...cccvuveriiiiiiiiniiiieciiiaieennns —
—MOAIfICALION OF....eviiiiie e e e e e 300.311(c)
—Parent involvement in placement decisions (see

88300.501(C)(1), (3]s (5))eeeeeeeeiieieieie et e e e —
—Placement during appeals (diSCIPliNe).........ccoooiiiiiiiiii e, 300.526
—See "Interim Alternative Educational Setting"............ccocevviii i i e, —
PO-PR.
POLICY—POLICIES AND PROCEDURES (A-L)
—Amendments to (see 88300.113, 300.182)........cccvviiiiriieii i e —
—Condition of assistance (see §8300.110, 300.180).........cccvvvvnereerennnnnn. —
—Consistency with State POIICIES. .......covviieiiie i, 300.220
—EXxception for prior policies on file
0 WIth the SEA. ... e e e e e 300.181
0 With the SECIetary......cooo v e e 300.111
—FAPE POIICY ... 300.121(a)
—Joint establishment of eligibility (requirements)..............c.ccoviiiiiiiiinnnn. 300.192
—LEA & State agency conditions (required
policies—see 88300.220-300.250).....ccccceeerirneeeeniieieeeanineeeeeineeaenanens —

POLICY—POLICIES AND PROCEDURES (M-2)
—NModifications of

0 LEA or State agency POlCIES........uuuii i 300.182
O SEALE POIICIES. .uuuuiii i e e e e e e e e 300.113
—Public participation related to State policies
(S€€ 88300.280-300.284).....cuuuuruurrrnnininneenet e et e et e e e —
—Secretary of the Interior (88300.260(f),
300.265(I0)(B)) - xvvvrennnnnnnnrrtittiit e e e s —
—State eligibility—required policies, procedures,
information (see 88300.121-300.156)........c.euiueteiniieieeiinieeeeneineeeenanenenas —



PREPONDERANCE OF EVIDENCE (SUBSTANTIAL EVIDENCE)................... 300.521(e)

PRIOR KNOWLEDGE (DISCIPLINE-BASIS OF KNOWLEDGE)...........cccvvvne, 300.527(b)
PRIOR NOTICE
—BY PUDIIC @QENCY ... . e 300.503
—Parent notice to publiCc AgENCY..........ovviriieie i e 300.507(c)
—Procedural safeguards NOLICE............iuiiiiie i e 300.504
PRISONS (S€€ "AdUIL PriSONS).....iiiiiiiiiiiiee e et et et e e e e e e et e e e et e e e e e —
PRIVATE INSURANCE. .. ..o it et et e e e e e e ae e e ea e e enans 300.142(f)
PRIVATE SCHOOL CHILDREN—ENROLLED BY PARENTS (A-Q)
—Additional services permissible............vve i 300.453(d)
—BasIiC reqUIrEMENT—SEIVICES. ...ttt i e eeie e e e et et e e e e e e e eeaaaanns 300.452
—Bypass (see 88300.480-300.486).......cccceeeiiiiiit it e e —
—Child count (see §8300.451; 300.453(b); 300.710)......cvviviiiineiiiiineennnn —
—Child find for (see 88300.125(a)(1); 300.451)......cceviririieiii i e —
—ComPlaiNtS (AUE PrOCESS)...ceuueeueiieeeeeeee e et et e et e e e ete et e ae e 300.457
—Definition of "private school children..." ..., 300.450
—EXPenditures (fOr SEIVICES)....uuuuiiiiiiee et et e e e e e e e eeeeas 300.453
—FUNdS NOt t0 DENETIt....eueeeee e e 300.459
—Property, eqUIPMENT, E1C.......ccouiiiiii e e e e e e e e e 300.462

PRIVATE SCHOOL CHILDREN—ENROLLED BY PARENTS (R-2)
—Religious schools (see §8300.451(a),

300.454(C), 300.456(Q))...cceeeeeeeeeeeeeiaeeee e e e e e e —
—Services plan for (see §8300.452(b), 300.454(c),

(c)(1), 300.455(b), (b)(2), 300.457(Q))...uveue et e e —
—Separate classes prohibited..........cccci it o, 300.458
—State eligibility reqUIremMent.........cooiiei i s 300.133
—TranNSPOIALION OF........iiiie e e e e e e e e e e e 300.456(b)
—Use of private School personnel............cooe i, 300.461
—Use of public school personnel..........ccccooo i i, 300.460
—When FAPE is as at issue (See "FAPE")........oiiii i e, 300.714

PRIVATE SCHOOL CHILDREN—PLACED BY PUBLIC AGENCIES
—Applicability of this part to private SChOOIS............cocoiiiiiiiiii e 300.2(c)
—NMonitoring compliance by SEA.......ccoo i, 300.402(a)
—SEA Responsibility for special education..................cocoovii i 300.401
—SEA responsibility for State standards...............cooviiiii i, 300.402(b)
0 Provide opportunity for private school input...............cooooiiiiiiiinnnn. 300.402(c)
PRO.
PROCEDURAL SAFEGUARDS—DUE PROCESS PROCEDURES (A-G)
—Additional disclosure of information reqmt..............ooooi i, 300.509(b)
—Agency responsible for conducting hearing...............cocco i, 300.507(b)
—Appeal of hearing decisions; impartial review.................coooov i iiiennee. 300.510(b)
0 SEA responsibility fOr reVieW..........ccov i e e, 300.510(b)(2)
AT OINBY S TS . e e e e e e 300.513
—Basic requirements (88300.500-300.529).........cuivieeiriieiee e e e —
—Child's status during ProCeeaINGS. .......uiv et 300.514
e 11 VZ > o3 1 o T o P 300.512
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—Consent (defiNitioN)........ccoeeeiriiie e e e s 300.500(b)(1)

—Evaluation(s) (definition).........coooeuie i 300.500(b)(2)
0 Disclosed...5 business days before hearing................coooovviiiin i, 300.509(b)
—Expedited due process hearings (disCipling)..........ccooviiiii i en, 300.528
0 See also 88300.521, 300.525(a)(2), 300.526(C)....cvuveennerineinniineninennnns —
—Finality of decision; appeal; impartial review............c.ccooviiiiiii i, 300.510
—Findings and decision to advisory board..............ccccooiiiiii i, 300.509(d)
PROCEDURAL SAFEGUARDS—DUE PROCESS PROCEDURES (H-O)
—Hearing officer requests for evaluations.............ccccoe i, 300.153
—HeEArNNG MONLS. ... e e 300.509
0 Additional disclosure of information................ccoov i, 300.509(b)
—Impartial due process NeariNg........coouuiiii i e e 300.507
—Impartial hearing OffiCer..........uuiiiiie 300.508
—Impartiality of Mediator.........coovvi i s 300.506(c)
—Independent educational evaluation......................ccoceiviieiieie ... 300.502
0 DEfINITION.....ciieeiiie e e e e e e e 300.502(a)(3)(i)
—JUrISAICHION OF COUMS...uuuiiiiiiii e e e e e e e e e e e eeeeaeens 300.512(c)
—IMEAIALION. ... e e e e e e 300.506
—NMeeting to encourage mediation............co.oviiie i i e 300.506(d)
—Opportunity to @Xaming rECOIAS.......cuuuuueie et e e e v 300.501(a)
PROCEDURAL SAFEGUARDS—DUE PROCESS PROCEDURES (PA)
—Parental CoONSENL........cooii 300.505
—Parent initiated evaluations
—Parent involvement in placement deciSiONS.............oovvviii i i ieneeeninns 300.501(c)
—Parent notice to PUblIC AQENCY......ccovvviiiie e e e 300.507(c)
0 Model form to asSiSt PAreNtS.......coevevei i 300.507(c)(3)
0 Right to due process hearing........ccoe.vvevveiiiiiiiiiii e e 300.507(c)(4)
—Parent participation in MEetiNGS.......couvn it i e e e 300.501(b)
—Parental rights at NearingS..........uuuiiiiie i e 300.509(c)
—Parent right to evaluation at public expense.............ccveviiii e, 300.502(b)
0 Public expense (definition).........ccoeuvevee i iei i e e, 300.502(a)(3)(ii)
PROCEDURAL SAFEGUARDS—DUE PROCESS PROCEDURES (PE-Z2)
P ENAENCY ... e 300.514
—Personally identifiable (definition)..............cooiiiiiiiii e, 300.500(b)(3)
—Prior notice by publiCc ageNCY.........uuiii i, 300.503
—Procedural safeguards NOLICE...........oui it e e 300.504
—Prohibit evidence...5 business days before hearing..300.509(a)(3)
—Record of NEAING......coii i 300.509(a)(4)
—SEA implementation Of...........c.ooi it 300.143
Officer(s);" "TIMeEIINES ... e e e e e e e —
——SUIMOQALE PAIENTS. ...euuiiiiiet it e e e e e e e e e et e e e e e e eaaes 300.515
—Timelines and convenience of hearingsS............cooiiiiiiiiiiii i, 300.511
—Transfer of parental rights at age of majority...............ccoviviii i, 300.517
PROCEDURAL SAFEGUARDS NOTICE......uuutuiiiiiites et e et ee e e e eaeeeens 300.504
PROCEEDS FROM PUBLIC OR PRIVATE INSURANCE...........cccioi v 300.142(h)
PROFESSIONAL DEVELOPMENT
—Analysis of State and local needs for.............coooiii i, 300.381
—Programs (develop capacity t0 SUPPOIt).......ev e veiieieiiieee e e, 300.382(c)
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PROFESSION OR DISCIPLINE (A€finitioN)..........vveeoveeeeeee e eeee e eeseee, 300.136(a)(3)

PROGRAM MODIFICATIONS OR SUPPORTS (IEP content)....................... 300.347(a)(3)
—Each teacher...infformed Of.........ccoiviieiii 300.342(b)
PROJECT (term defined in EDGAR at 34 CFR 77.1)..c.ciiiiiiiii e 300.30
PROTECTIONS FOR CHILDREN NOT YET ELIGIBLE (diSC)......c.vvvvviiiiiiiiinaenn. 300.527
PSYCHOLOGICAL SERVICES (definition).........ccoiv i i v, 300.24(b)(9)
PU-0.
PUBLIC AGENCY (defiNItION)....cciiiiiiiiiiis e et e e e e e e e e e e e eeeeees 300.22
PUBLIC AGENCY (RESPONSIBILITIES) (A-C)
AU PIISONS. .. e e e e e e e e e 300.600(d)
—Applicability of Regs (see 8300.2(D)(2), (C).vvuveviiiriieiie i e —
—ASSIStIVE tECNNOIOQY......uiiiii i e e e e 300.308
—Child find for private school children................oooi 300.451

—Children covered by public & private insurance
(see 300.142(e)(1), (3)(), (i), (H(1),

(2), (i), (@), (2), (N)(2))--eveoveiines —
—Comprehensive evaluation.............coiiiii e e e e 300.532(h)
—Confidentiality (see 88(300.573(a), 300.574(C))..vvvvvrererniieieeiiiiieieniiniens —

PUBLIC AGENCY (RESPONSIBILITIES) (D)
—Discipline (see §8300.521(a), (c), 300.523(f),
300.524(D), (C))eeeeeeeeeieie e e —
—Due process procedures for parents and children
(see 88300.143, 300.500(a), 300.501(b), (c),
300.502, 300.503, 300.505(c)-(e), 300.506(a),
(d), 300.507, 300.508(c), 300.509(d),
300.510(b)(1), 300.511(a), 300.515,
S00.5L7()(L)(1))eeeeeeeeeeeeeeeeeeee et e e e e e e —
PUBLIC AGENCY (RESPONSIBILITIES) (E-F)
—Evaluations and reevaluations (see 88300.531,
300.532, 300.533(c), (d), 300.534(a)(2),
(€)(1), 300.535(@), 300.536)....uuuuuuuunneie et et e e e e —
—EXxtended SChOOl YEaAr SEIVICES. ....uiiiiiiee ettt e e e e e v eeeenaans 300.309
—FAPE (Exception for age ranges 3-5; 18-21—see

—FAPE for children suspended or expelled (see

300.12L(A)(B), (B))--uunnnnnnnnnnnnnninieiit e et e e et e e —
—Full educational opportunity goal..........coeveiiei i 300.304
PUBLIC AGENCY (RESPONSIBILITIES) (H-N)
—Hearing aids (proper functioning Of).........ueui i i 300.303
—Incarcerated STUAENTS. .........oeuuiiiiee e e e e e e e e e e e eeeenens 300.600(d)

—IEPs (see §8300.341(a)(2), 300.342(a), (c)(2),
300.343(a)-(c), 300.344(a), (b), (d), 300.345,

300.349, 300.350(8), ())--rvrrrrereerereeeeeeeee e e et —
—Initial evaluations (see §8300.320(a) and 300.531).......c.ccvvivieieriinnnennnnn —
—LRE (see §8300.550(b), 300.551(a), 300.552,

300.553, 300.556)). ... cvveeeereeesreee ettt e —



—NONACATEIMIC SEIVICES. .. ettt e e e e e e e e e e 300.506
PUBLIC AGENCY (RESPONSIBILITIES) (P-2)

—Physical education (see 8300.307(C) and (d)).....uvvvreeneviiinieiie e —
—Prior notice by publiCc agENCY.......cuuuuiiiiie 300.503
—Private school children (see 88300.2(c),

300.403, 300.451, and 300.462)......cccuunirueeine et e e —
—Program OPLIONS. ......coe i e e e e e e 300.305
—Reevaluations (see §8300.321 and 300.536).........cccvvieriieiniiiieiine e, —
—Special physical @dUCALION..........oiiiiiee e e e e e e 300.307(c)
—Specially designed instruction-definition..................ccceii i 300.26(d)(3)(ii)
—State advisory panel functions (advise public

agency—responsible for adult priSONS).........cocvvviii i, 300.652(b)

PUBLIC CHARTER SCHOOLS (see "charter schools")...........cccooviiiiiiiiiiiiie i, —
PUBLIC EXPENSE (Definition under IEE).........ccoviii i, 300.502(a)(3)
PUBLIC HEARINGS ON STATE POLICIES (see 88
300.148(a) and 300.280-300.284).....cccciieeie ettt e e —
PUBLIC INFORMATION (LEA). ..o e e e e et e e e e e 300.242
PUBLIC INSURANG E. ... .uuttttiiitiititetiiiiiie e et e e aatee e eaaeareaae aenee e eaeereeeeees 300.142(e)
PUBLIC NOTICE
—ENfOrCEMENT. ... e e e e 300.587(c)(3)
—LEA and State agency COMPlaNCE........c..ovuiriinie it eeeennans 300.197(b)
PUBLIC OR PRIVATE INSURANCE (PROCEEDS FROM)........cccvviii i, 300.142(h)
PUBLIC PARTICIPATION (see 88300.280-300.284)..........ccvveiirie e e —
PURPOSES (Of thiS Part 300)......uuuuiieeeee et ettt e e e e e e e e e e e aeaaaea 300.1
QUALIFIED PERSONNEL
—Adequate SUPPIY OF ... s 300.381
—DETINITION. . 300.23
—Ensure adequate supply of

(CSPD—State eligibility requirement)...........cccoov e iie i i i e, 300.135(a)(1)
—Related services definitions (see §300.24(b)(1),

(2), (5), (6), (8), (11), @nd (12))..cceeeeeee e e e e e e —

R.

RATE OF INFLATION (in the Consumer Price Index for
All Urban Consumers—see 88 300.602(b)(2),

300.620(a)(1), 300.622, 300.623(10))..xxvvrrrrerneniaeeneaiiienie e eenenne e —
REALLOCATION OF LEA FUNDS (re FAPE—adequate).............ccovviieiiiiininennnns 300.714
RECORDS (A-C)
—Access rights (parents' right to INSPECT)........ccoovvi i, 300.562
—Civil action (court shall receive records)...........ccocviiiiiii i enn. 300.512(b)(1)
—Conducting IEP meetings without parents (records
of attempts t0 CONVINCE PAreNtS)......ccceuuiuie v ee e 300.345(d)
—Confidentiality (see §8300.560(b), 300.562-
300.569, 300.571, 300.574, 300.576(a), (C)).-eeererrreeeaiienineieannnannns —
—CoNnsent tO release reCONAS. ......ovvvvvuiiiee et e e e e e e e 300.500(b)(1)(ii)

RECORDS (D-2)
—Disciplinary records
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o Determination that behavior not manifestation............................... 300.524(b)

o Disciplinary information (see 8300.576(8), (C)) .-« v vvuuervieiriiiiinieennnn —
o Referral to and action by law enforcement
and judicial QUENOMEIES. .....coii i e e e e 300.529(b)
—Education records (definition)..........oo v 300.560(b)
—Opportunity t0 @Xamineg rECOIAS......c.uuu it e 300.501
—Public insurance (educational records may not
be disclosed to State Medicaid agency)..........cccvveeveiieiininniiinnnnn. 300.142(e)(2)(i)
—Procedural safeguards notice (access to
[To [ ox=ilo] g I =Tolo] (0 K] T PP 300.504(b)(4)
—Record of access
RECOVERY OF FUNDS—erroneously classified children..............c.cccooiiiiiinn, 300.145
RECREATION (definition)........eeeeiiiiiiiiiiiiit et e e e e e e e e e e e 300.24(b)(10)
RECRUIT AND HIRE APPROPRIATELY AND ADEQUATELY
TRAINED PERSONNEL......uuuiiiiiii s e e e e e 300.136(Q)
RECRUIT, PREPARE, AND RETAIN PERSONNEL (CSPD).......c.ccovvviiiiiiennnn. 300.382(h)
REDUCTION OF FUNDS FOR FAILURE TO MAINTAIN SUPPORT................. 300.154(b)
REEVALUATION
—Parental consent before conducting...............cocoiiiiiiii i, 300.505(a)(1)
0 Failure to respond to requUEeSt fOr.......uuuuieie i e, 300.505(c)
0 Not required for reviewing existing data..............cccoevev v vneennns 300.505(a)(3)(i)
0 Refusal t0 CONSENT.......uuiiiii e e e e 300.505(b)
—Procedural safeguards notice to parents upon
FEEVAIUALION). ... e e e e e e e e 300.504(a)(3)
—Review of existing reevaluation data (see
8300.533(a), (2)(2)(1)5 (1) uunereeenee e ee e et e e e e e e e —
—Revision of IEP (to address reevaluation)..............c..cccvvveevvnnnn. 300.543(c)(2)(ii)
—See 88300.321 and 300.536......ccceiiiiiiiie —
REFERRAL (A-O)
—Discipline
o Referral to and actions by law enforcement
and judicial QUENOTEIES. ... ..o e 300.529
o Protections for children not yet eligible
(special education referral System)..........coooviiii i, 300.527(b)(4)
—Enforcement (referral for...). ..o 300.587(d)
—Indian children (payments for services...make
FEIRITAIS TOI).uueei i e e e e e 300.716(d)(2)
—NMedical...attention (Referral for)
O "AUIOIOGY ... 300.24(b)(2)(ii)
0 "Speech-language pathology services".............ccociiiii i, 300.24(b)(14)(iii)
—Nonacademic services (referral to agencies
re assistance to individuals w/disabilities..................ccoiiiii . 300.306(b)

REFERRAL (P-2)
—Prior notice (re—not initial referral for
fOr @valuation).........covveiii e e 300.503(b)(6)
—Private school placements where FAPE is at issue
(reimbursement re—referral by public agency
or a court or hearing OffiCer).......cc i 300.403(c)
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—Procedural safeguards notice (upon initial

referral for evaluation...........ccoov oo, 300.504(a)(1)
—Protections for children not yet eligible

(special education referral System).........c.coov i, 300.527(b)(4)
—Referral to and actions by law enforcement

and JudiCial QUENOMEIES. .. ... e e e e e e e 300.529
—Special education referral system (discipline)................ccooeoiennn. 300.527(b)(4)
REGULAR EDUCATION TEACHER
—IEP team mMemDer........ooeie e 300.344(a)(2)
—Participate in IEP development..........cccooo v 300.346(d)
0 Behavioral interventionsS..........oouuuiiieie e e e e 300.346(d)(1)
0 Supplementary aids and SErVICES........ccouiv vt ie it 300.346(d)(2)
REGULATIONS
—Applicable regulations (Secretary of the Interior)..............ccocoiiiiii i, 300.267
—Applicability of this part to State, local,

AN PrIVALE AQENCIES. . ..iieeeiieiiiie e et e et e e e e e e e e 300.2
—EDGAR regUIAtIONS. .. .ot e e e e e e e e 300.30
—Regulations that apply to Part B program..........ccccooveeiieiii i i 300.3

REHABILITATION
—Assistive technology services (see 8300.6(d), (f).......ocvveiiiiiiiiiiiien. 300.6
—Rehabilitation Act of 1973 (see §8300.24(b)(11),
300.244(D)(2), 300.512(d))..uuuuuunnnnnnnnnene ven et e e —
—Rehabilitation counseling (300.24(a); (D)(11))....vvvvriieiieiie e, —
0 Vocational rehabilitation (VR) programs............ccocoviiiiiinenennnnn. 300.34(b)(11)
—State vocational rehabilitation agency
(IEP—TTranSition SEIVICES).....ccuuuiiut i e e et e e e 300.348(b)
—Transition services (IEP—State vocational
rehabilitation AgENCY).....couv i e s 300.348(b)
REHABILITATION COUNSELING......coiiiiiiiii e e 300.24(b)(11)
REIMBURSEMENT
—NMethods of ensuring services (see 88

300.142(a)(2), (3), (B)(1)(i1), (2), (N)(2))-e et e e —

—Private school placement if FAPE is at issue
O EXCEPIION. et e e e e e 300.403(e)
0 Limitation on reimbursement.............ocooiii s 300.403(d)

o Reimbursement for private school placement................c..cooiinnnnn. 300.403(c)
—Reimbursement by non-educational public agency....................... 300.142(b)(2)
—State complaint procedures (remedies for

denial of appropriate SEIrVICES)......ccouvueniirieieie e et e e e e eaeaiinnns 300.660(b)

RELATED SERVICES (definition).....ccoooiiiiee e e v e e 300.24
—Observations of (re existing evaluation data)........................... 300.533(a)(2)(iii)
—Related services providers

RELATION OF PART B TO OTHER FEDERAL PROGRAMS...........ccoiviie i, 300.601
RELIGIOUS SCHOOLS
—Child find for private school children.................ccooci i, 300.451(a)
—Services plan for each child served..............cooooiiiiiiiii 300.454(c)
—Services Provided ON-Site.........uuuiiiee e e e e e e e e 300.456(a)
REMEDIES FOR DENIAL OF APPROPRIATE SERVICES..........c.cociiviiiiien, 300.660(b)
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REPORTS (A-L)

—Annual report of children served...........c.oooiiiii 300.750

0 See also 88300.751-300.75.....ccoiiiiiiiiiieee e —
—Annual report to SEA by State advisory council...................ooe i 300.653(b)
—Annual report to Secretary of Interior by

advisory Board on Indian children..........ccocoe oo 300.266

0 Report to Secretary by Secretary of Interior.................c.ooviieiinnnn. 300.266(b)
—Biennial report (Indian trbes).........oouu oo 300.716(e)
—Child count (annual report of children served)..............ccooiviiii i, 300.750
—Combined reports (0N aSSESSMENES).....ccuvuuui i eeaenns 300.139(b)
—Evaluation reports t0 ParentS........cooeeeevvieeive i e e e e e 300.534(a)(2)

REPORTS (M-Z)
—NMonitoring compliance of publicly placed

children in private schools (e.g. written reports)..........ccoevvieieiinennnn. 300.402(a)
—NMonitoring reports (Waiver of nonsupplanting
=10 [T =T g aT=] o1 PP 300.589(c)(3)
—Performance goals (two-year progress reports).........cccveeeveeeveniennennn. 300.137(c)
—Reports relating to aSSESSMENTS......ccovivi i e e 300.139
—Secretary's report to States Re-25% of funds...............ccooeviiinnnnnn. 300.602(b)
—Two-year progress reports (Performance goals)............ccooviiiininne. 300.137(c)
REPORT CARDS . ... e e e et e e e e e e e et e 300.347(a)(7)(ii)
REPORTING A CRIME to law enforcement and judicial
= UL 0] 1= 300.529
RESIDENTIAL PLACEMENTS . ... e e e e e e e e reeeeeeaaaea s 300.302
REVOKE CONSENT AT ANY TIME (in definition of
B O70] =T o 1 TP 300.500(b)(1)(iii)
RHEUMATIC FEVER......coo i e e e 300.7(c)(9)(i)
RISK OF LOSS OF ELIGIBILITY FOR INSURANCE...........ccoiiviiiiiinens 300.142(e)(2)(iv)
RISK OF HARM—in child's current placement...............ccoii i iie i e, 300.521
S.
SCHOOL-BASED IMPROVEMENT PLAN (88300.245-300.250).......cccvveuieranenn. —
SCHOOL DAY
D EIINITION. . e e e 300.9(c)
—In FAPE for children expelled.............coooie i, 300.121(d)

—1In Discipline procedures (see §8300.519(a),
(b), 300.520(a)(1), (c), 300.522(b)(2),

300.523(8), (B)(2)) . e e et e e —
—See also "Timelines-DisCIPliNe."......... o e e —
SCHOOL HEALTH SERVICES.......oiiieeeeeeee e e e et e 300.24(b)(12)
SCHOOL PERSONNEL
—CoNtENt OF IEP ... s 300.347(a)(3)
—Development, review and revision of IEP................cociiiiiiiiininnnn, 300.346(d)(2)
—Discipline
0 Authority of school personnel.............c.oooi i e 300.520
0 Authority of hearing OffiCer.........ccoovvi i, 300.521(d)
0 FAPE for children suspended or expelled..................ccoviveinnnne. 300.121(d)(2)
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0 Placement during appeals..........cuuuuiineie e 300.526(b)

++EXpedited NRAING....ccoi e e 300.526(c)
—Subgrants to LEAs for capacity-building (co-
operative problem-solving between parents and)........................... 300.622(e)
—Use of private SChool personnel............ooie e e, 300.461
—Use of public SChool personnel...........oii i e, 300.460
SCHOOLWIDE PROGRAMS ...ttt e e e e e e e e et 300.234
SEA ALLOCATIONS—USE Of ..ottt e e et e et e e e e e 300.370
SEA RESPONSIBILITY:
—For all education PrOgramMS. ......ooo it e e 300.600
—For each private school child designated
TO FECEIVE SBIVICES. ... ittt e e e e e e e e 300.452(b)
—FOr general SUPEIVISION. ... ..iiii e e e e e e e e e e e e e eaeaannns 300.141
o Or IE P S. e 300.341
—For impartial FEVIEW.........ccoiiiee e e e e e e 300.510(b)(2)
—If an LEA does not apply for Part B funds.............cooooiiiiiii i, 300.360(b)
SECONDARY SCHOOL (definition).......cccuuie it et 300.23
SECRETARY
—Approval of a State's eligibility.......cccve i i, 300.113
—Definition (in EDGAR—34 CFR 77.1).cccuiieie e i e, 300.30
—Determination that a State is eligible..............ccco i, 300.580
—Notice and hearing before determining that
a State IS NOt eligible..........eeieee e 300.581
—Notice of eligibility t0 @ State...........ooviiiiii s 300.580
—UNAEr EDGAR TEIMS. ..ttt e et e et ettt e e e et e e nen e e aaaees 300.30
—Waiver of nonsupplanting requirement.............cooveieiieiin e e e 300.589
SECRETARY OF THE INTERIOR
—Advisory board (Establishment).........ccoii i, 300.265
0 Annual report by advisory board..............cooooi i, 300.266
—Biennial report (by tribe or tribal organization)............c.ccovvi i 300.716(d)
—Eligibility (see 88300.260-300.267)......cccuurintaniiinie e e —
—Payments for:
0 Children aged 3through 5......ccooniniii e 300.716
++Child fiNd & SCreNING.....coiiiiiii e e 300.716(d)
0 Education of Indian Children..............oo i 300.715
—Plan for coordination Of SEIVICES...........vvi i e 300.263(b)
SEPARATION—DIVORCE (AUTHORITY TO REVIEW RECORDS).................. 300.562(c)

SERVICES PLAN for private school children
(see 88300.552(b), 300.554(c), (c)(1),

300.455(D), (0)(2), 300.457(2))...ve.vvrereer e eeeeeeee et —
SERVICES THAT ALSO BENEFIT NONDISABLED CHILDREN............vcccveve... 300.235(A)
SH-SP.
SHORTAGE OF PERSONNEL—POLICY TO ADDRESS.......cvvveoveieeeeeeresee, 300.136(g)
SHORT TERM OBJECTIVES OR BENCHMARKS (S€€ .......vcevn....

§§300.347(2)(2), 300.350(2)(2), NG (D))-vr v e ereeereee e eee et —
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SHOULD HAVE KNOWN (Discipline—protections for

children not yet eligible).........ooeeeeei 300.527
SICKLE CELL ANEMIA .. e 300.7(c)(9)(i)
SOCIAL WORK SERVICES IN SCHOOLS (definition)...........ccoveviiviiiiinnnnn 300.22(b)(13)
SPECIAL CONSIDERATIONS (IEP TEAM)...ciiiiiiiiiiee e e e 300.346(a)(2)
SPECIAL EDUCATION

—DETINITION. . 300.26
—Special education referral system (discipline)..............c.ccooevinenn. 300.527(b)(4)
SPECIAL EDUCATION PERSONNEL (CSPD—prepare with

CONEENE KNOWIEAGE). ... e e e e e e e e e e e e e e e 300.382
SPECIAL EDUCATION PROVIDER......uuitiiiie e s e i 300.344(a)(3)
SPECIAL EDUCATION TEACHER(S)

—Authority of hearing officer (consult with)..................coocoiiin. 300.521(d)
—FAPE for children suspended or expelled...............cooiiiiiiiiiine. 300.121(d)(2)
—IEP aCCESSIDIE T0....uuuiiee e e e 300.342(b)(2)
—ON IEP 1AM ... . e e e 300.344(a)(3)
SPECIAL RULE
—For use of base-year amount...............c.ocoiiiiii s 300.706(b)(2)
—Methods of eNSUNNG SEIVICES....ccovve et 300.142(c)
—State advisory panel (parent members).........c.oooviiiiiiiiiii i, 300.651(b)
SPECIFIC LEARNING DISABILITY
D IINIEION. . e e 300.7(c)(10)
—Evaluation requirements (see 88300.340-300.343).......ccvviiiiiiiiiiiniin e, —
—WIitten report.......ccceeveeeiiveeiiiiieee e 300.343
SH-SP.
SPEECH-LANGUAGE PATHOLOGY SERVICES (definition)....................... 300.24(b)(14)
Speech or language impairment (definition).............coooiiiiiiiiii 300.7(c)(11)
ST.
STATE
D EIINITION. . e e 300.28
—Special definition for grants.........ccoo i s 300.700
STATE ADMINISTRATION (use of funds for)........c.cooiiiiii e, 300.620
—AlOWADIE COSES ... 300.621
—Amount (5%...or 500,000...whichever is greater)..................coceveee. 300.620(a)(1)
STATE ADVISORY PANEL.....cotttiiiiiiiiiiii i e e e e e e et e e 300.650
—Due process hearings (findings and decisions
to State adviSOry Panel)..........ceee e e e e 300.509(d)
—EStabliSNMENT......eee 300.650
—EXISHNG PANEL.....eeeii e 300.650(c)
e LY 1103 110 1S ST 300.652
—MEMBEISNIP. ... e —— 300.651
—PTOCEUUIES. ... e e e e e e e e 300.653
—Waiver of nonsupplant requirement ((evidence
that the State consulted with...)...........co i, 300.589(c)(4)
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STATE AGENCIES (A-M)

—Applicability of Part B to other State agencies................cccocevveennn. 300.2(b)(2)(iii)
—Compliance (LEA and State agenCy)......ccooveeeiieiie e e eie e e e v eevennnnns 300.197
—Eligibility (LEA and State agency)

0 General conditions (88300.180-300.197).......ueieviiiiieieeieieeeenineeeeens —

o Specific conditions (88300.220-300.250).......ccccvviiiiiiiiiiiii e e, —
—Enforcement (SEA shall make no further payment to).......................300.589(c)
—Former Chapter 1 State agencies (grants t0)...........ovveiviiieiiiiieineennnnns 300.713
—IEPs (responsibility fOr)..........uuuiiiiii 300.341(b)(2)
—LEA and State agency COmMPlanCe.........ccoouiriiiiiiiii i i e e e 300.197
—LEA and State agency eligibility (§8300.180-

G100 0 S = (o P —

STATE AGENCIES (N-2)
—Notification of LEA or State agency in case of

L= 101 o117 300.196
—Personnel standards (rules of all State agencies).............cccocvvinnnen. 300.136(e)
—State advisory council (membership)......ccccoeeveiieiii i, 300.651(a)(7)
—State agency eligibility........cooo 300.194
—State Medicaid agency (8300.142(a)(1), (€)(2)(1).-vvvueeeriieeeieeiiaeennen. —
—Subgrants to LEAs (and to State agencCies...)......co.vviiiiieiiiiie i e 300.711

STATE-APPROVED OR-RECOGNIZED CERTIFICATION,
licensing, registration or other comparable

requirements (DefinitioN)...........coovviiii i e e e e 300.136(a)(4)
STATE COMPLAINT PROCEDURES (88300.660-300.662)..........cccvvenierineinnnne. —
—See "Complaints—State complaint procedures”.............cooov i iiiiiiiieiiee e, —
STATE DISCRETION in awarding subgrantsS..............vuieie i i e 300.624
STATE ELIGIBILITY (A-G)
—Approval by the SECIetary...........c i 300.113
—COoNdiItION Of @SSISTANCE. ... .uuiiiiiiiiiiiiie et e et et e e e e 300.110
—Department procedures (88300.113(b); 300.581-587).......ccvvovvriiiiinnnnnn. —
—Determination of eligibility (by the Secretary)...............cccooiiiiiiiiiiiinnnnn. 300.580
—General conditions (see 88300.110-300.113).....ucvuieireiinieeieenienieeinnnns —

—Notice and hearing before determining that a
State is not eligible [See §8300.113(b); and

300.581-300.587])cetteeeeeiinnrtirieiiee e e e e et e et e e —
—Public hearings (public participation) before

adopting State policies (see §8300.280-300.284)..........cevevveiieieninnnnnn. —

—Specific conditions (see 88300.121-300.156)..........cccevviiiiiiiiiiniieeennn. —
—Timetable for submitting policies to Secretary................cccov v, 300.281(b)(5)
STATE IMPROVEMENT GRANT (CSPD).....ocviiieeeieeiee e e e 300.380(b)
—State improvement plan (Re-sec 653 of the Act)..............cocv i 300.135(a)(2)
STATE INTERAGENCY COORDINATING COUNCILS (PartC)......ccvovvvveiennnnn. 300.265(a)
STATE JUVENILE AND ADULT CORRECTIONAL FACILITIES................... 300.2(b)(1)(iv)

—See also "correctional facilities;" "Adult prisons”.............cooiiiiiiinnns —
STATE-LEVEL ACTIVITIES (with Part B funds)..........cocviiiiiiiiiiiiie e e, 300.602
—AMOUNt TOr (25%0 OF...) oo 300.602(a)

* See "Use of Funds by States-SEAS"..........ccviv i i, —
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—Amount for State administration (20%...or

$500,000...whichever IS greater).......cccccovevvieeiiiieeiie e eeieeeenenn 300.602(a)(1)
STATE-LEVEL NONSUPPLANTING.....ctttttitttiiiteet et e et ee e te e e e e e 300.153
e AT = 1= 300.153(b)
—WaAIVET PrOCEAUIES. ... ittt e et e e e e e et e e e et e eaeeeaeas 300.589
STATE MAINTENANCE OF EFFORT ...t e e e e e 300.154
SuU.
SUBGRANT(S)
—Definition (in EDGAR—34 CFR 77.1)...uuuuuitiiiatie e e e e e 300.30
—Private school children (8300.453(8)(1), (2)..ccuevvieiieiiiiiiie e, —
—State agency eligibility........ccooee i 300.194
T O LEAS. . e e e e e e e e 300.711

SUBGRANTS TO LEAS FOR CAPACITY
STATE MEDICAID AGENCY
—Methods of ensuring services (8300.142(a)(1), (2)) .. vvvvieeeieiieiieieiine e, —
—See alSO "MediCaId".........co i e —
STATE SCHOOLS
—Applicability of this part to schools for children

with deafness or bliNdNESS......ccovvvieii i, 300.2(b)(2)(iii)
—State-operated or State supported SChOOIS...........ccoviiiiiiiiiiiii, 300.622(a)
STATE VOCATIONAL REHABILITATION AGENCY (see
"RENADITATION" ... e e e —
STATISTICALLY SOUND (reporting on performance
of children on alternate assessSmMents)..........coooviiiiiiiiiiiic i e, 300.139(a)(2)(ii)
STAY-PUT (child's status during proCeedings).........cvvuiienerierienieiieie e aneeneannnns 300.514
S8 "PENUBNCY ...t e e —
STUDENTS WITH DISABILITIES IN ADULT PRISONS
— Se€ "AdUIL PriSONS..." e e e —
BUILDING & improve-
ment (see 88300.370(a)(8) and 300.622-300.624).........ccvvirieriieiiiiiieiiieaainanns —
SUBSTANTIAL EVIDENCE (discipline-hearing officer)............cccooviiviiiiii i, 300.521(a)
—Definition.........coovviiiiiis 300.521(e)
SUBSTANTIAL LIKELIHOOD OF INJURY (disCiplin..........cooviiiiiiiiiiiiiine e 300.521(a)
—FAPE for children suspended or expelled..............c.coo i, 300.121(d)(3)
SUPPLEMENTARY AIDS AND SERVICES
—ASSIStIVE tECNNOIOGY....eeeiiiieee e e e 300.308(a)(3)
—Authority of hearing officer (risk of harm...)............ccooi i, 300.521(c)
D EIINITION. . e 300.28
—IEP CONLENL.....ceeeeieee e e e e e e e e e 300.347(a)(3)
—In "assistive teChNOIOgY" ... 300.308
—LRE reqUIrEMENTS. ... .o i e e e e e e e et re e e e eeaaes 300.550(b)(2)
—Manifestation determination reVieW............c.oooveiviiiiiiiiiiieneeeenns 300.523(c)(2)(i)
—Methods Of eNSUNNG SEIVICES.....coii i e e e e e 300.142(b)
—Requirement Re regular education teacher (IEP)....................c.... 300.346(d)(2)
—Services that also benefit nondisabled children............................ 300.235(a)(1)
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SUPPLEMENT-NOT SUPPLANT

e T =T (=10 (W11 2=T0 0= o | PR 300.230

—State level NONSUPPIANTING.......cooviiie e e e e e 300.153

—See "NONSUPPIANTING" ... e e e e e e e e —
SUPPORT SERVICES (definition)........ccuuuiiiiiiiiiine i e e 300.370(b)(2)
SURROGATE PARENTS

—In definition of "parent”.............i e 300.20(a)(4)

—Procedural safeguards..........oooiuiiin i 300.515

—Recruitment & training of (use of SEA funds)...........cccocvviiv i, 300.370(b)(2)

SUSPENSION (EXPULSION)
—Alternative programming for children expelled

(Subgrants to LEAs for capacity building)...........cccooovoiiii i, 300.622(a)
—FAPE for children suspended or expelled...............cooov i, 300.121(d)
(See also §300.121(a) and (B)(2)(I1))..ceeeeeeene et e e e —
—Provision Of FAPE......... i e e e e e 300.300(a)(1)
—Suspension and expulSion rates..........ovv i e 300.146(a)
—Suspension-expulsion without Services.............ccoveviieie e, 300.527(d)(2)(ii)
T.
TEACHERS
—See "Regular education teacher".........cccoe et e, —
—See "Special education teacher"........... i —
TECHNICALLY SOUND INSTRUMENTS (evaluation)...........ccuveveeveniinineievenennn, 300.532
TERMINATION OF AGENCY OBLIGATION TO PROVIDE SPECIAL
EDUCATION TO A PARTICULAR CHILD.....coviiiiiiiiie e e e 300.232(c)
THERAPEUTIC RECREATION. .....oiiititieeeeeee et e 300.24(b)(10)(ii)
TIMELINES (A-C)
—Access rights (Confidentiality—A45 "days")....... .o vovieiiiiiiiiiiie i, 300.562(a)

—Allocations to States (interim formula calculation,
as of December 1, or...last Friday in October).................................300.703(b)
—Attorneys' fees (prohibition of...10 "days"...see

8300.513(C)(2)(I)(A), (B))eeeeeiieeene et i et e e e e e e e —
—By-pass for private school children (see

88300.482(b)(2), 300.485(b), and 300.487).......cceveiirieieeiiienie e —
—Child count dates (Dec. 1 or...the last Friday of

Oct.—88300.453(b)(2), 300.713, and 300.751).....c.c.evveiiiiiieiie e —
—Complaint procedures (State—60 "dayS")....cccoevevieiieiie i, 300.661(a)
—Confidentiality (access rights—45 "days")........ccoviiiiiiiiiiiiiiii e, 300.562(a)

TIMELINES (D-G)

—Department hearing procedures on State eligibility
(see §8300.581(b)(4), 300.583(b), 300.584(d),
(e), (9), and (j), and 300.586)

—Discipline (See "Timelines-discipline,” below)............c.coooi i, —

—Due Process Hearings and Reviews

0 Expedited hearings (Discipline)

++Conducted in no less than 2 "business days"..............ccccovenee. 300.528(a)(1)
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++Decision within 45 "days"...no exceptions

OF eXtENSIONS....ccvvveiiiieeeeieeeeiiiinnn 300.528
0 Hearings (Decision not later than 45 "days").........ccccoveiiiiinninnannn. 300.511(a)
0 Reviews (Decision not later than 30 "days")........ccccoviiiiiiiiiiineinennn. 300.511(b)
TIMELINES (H-O)
—Hearing procedures (State eligibility—30 "days").........c.cccoevveniennenn. 300.581(b)(3)

—Hearing Rights
o Disclosure of evaluations (at least 5 "business

days" before hearing)......ccoouu oo 300.509(b)

o Prohibit introduction of evidence not disclosed
at least 5 "business days" before hearing)......................o 300.509(a)(3)
—IEP (Initial meeting—30 "day" timeline)...........covoviiiiiiiiiiiii e, 300.343(b)
—Impartial review (30 "dayS™)......uuuuiiiiieee e 300.511(b)

TIMELINES (P-2)
—Parent notice before private placement (at least
10 "business days [including any holidays..]"

Prior to the removal)..........oooovviii i e 300.403(d)(2)(ii)
—Public participation (30 day comment period)..........ccocevviiiie i inniinnns 300.282(b)
—State advisory council report to the

SEA (by July 1 of @aCh Year).......oiiiieiii i s 300.653(b)
—State complaint procedures (60 "daysS"..........coviii it 300.661(a)

—State eligibility—Department hearing procedures
(see §8300.581(b)(4), 300.583(b), 300.584(d),
(e), (9), and (j), and 300.586)................... —
—Timelines and convenience of hearings and reviews............................ 300.511
TIMELINES—DISCIPLINE (A-C)
—Authority of hearing officer (may order change
of placement for not more than 45 "days"...........coooviiii i, 300.521
—Authority of school personnel—may order:
o Change of placement for not more than 45

"days" for Weapons OF ArUQgS.......couvvrerurees v v ee e e e eeee e enean 300.520(a)(2)
0 Removal of a child for not more than 10
"SCROOI AYS"... .o 300.520(a)(1)
—Change of placement for disciplinary removals:
o Of more than 10 consecutive "school days".............ccccvviviii e, 300.519(a)
0 That cumulate to more than 10 "school days"................cccoeiiiiii. 300.519(b)

TIMELINES-DISCIPLINE (D-L)
—Development of assessment plan by IEP team

(before or not later than 10 "business days")..........ccocevviiiiiinnnennnnn. 300.520(b)
—Expedited due process hearings
0 Conducted in no less than 2 "business days".............ccovcvvvvenns 300.528(a)(1)
o Decision in 45 "days"—with no exceptions
Lo =3 (=] 1S [0 1 1RO 300.528(b)(1)

—Hearing officer (order change of placement for
not more than 45 "days")
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TIMELINES-DISCIPLINE (M-Z)
—NManifestation determination review (conducted in
no case later than 10 "school days" after date
of decision to remove a child under

88300.520(a)(2) or 300.521 0r 300.519)..ccccvniviieiniiiiiiiieie e, 300.523(a)(2)
—Placement during appeals—not longer than
A5 AYS" ..ottt e e 300.526(c)(3)
—Removals for not more than:
0 10 "school days" (by school personnel)............ccoooeiii i, 300.520(a)

0 45 "days" (to interim alternative Ed setting):
++By a hearing officer (For substantial

likelihood of injury to child or others)...........c.coooiiiiiii i, 300.521(b)
++By School personnel (for weapons or drugs).........cccccvveveivinnnnn. 300.520(b)
TIMETABLE—Full educational opportunity goal (FEOG).........ccovvviiii i, 300.124
TRAINING
—Assistive technology services (300.6(€), (f))..cvvvieeeiiiiiiiii e, —
—Joint training of parents and personnel..............c.coooviiii i, 300.382())
—Parent counseling and traiNiNg..........cooveiie i 300.24(b)(7)

—Personnel standards
o Policies and procedures (establish a specified

training standard)........ccoooeeeiiiie e, 300.136(b)(3)
0 Policy to address shortage of personnel................cooiiiiiiinne. 300.136(g)(2)
0 Steps for retraining or hiring personnel................cooeiiiiiiiie e, 300.136(c)
—Travel training (see 8300.26(a)(2)(ii), (0)(4)). . eeeeriiiii e, —
TRANSFER OF RIGHTS ... e et e e et e e e et e e ren e e e 300.517
—IEP reQUITEMENT. ... e e e e e e e 300.347(c)
—Special rule (if student is incompetent)............ccovviiiiiiiiiiii e, 300.517(b)
—To students in correctional INStItUtioONS..........cooov i, 300.517(a)(2)
TRANSITION FROM PART C TO Bu..ouiiiiiiiiiiiiiiiiite s et et e e e e e e 300.132
TRANSITION SERVICES (NEEDS)
—Agency responsSibIlities for. ..., 300.348
—AREINAtIVE SIrAtEQIES. .. uuu e e e e e 300.348(a)
—DETINITION. . 300.29
—IEP requirement (Statement of)
0 Transition service needs (age 14 or yOUNQEer)......ccvveeeeeeveniennennn. 300.347(b)(1)
0 Needed transition services (age 16 or younger)........c.oceeveveennene. 300.347(b)(2)
—State rehabilitation agenCy.......ccoovv i 300.348(b)
TRANSMISSION OF RECORDS TO LAW ENFORCEMENT AND
JUDICIAL AUTHORITIES. ..ottt e e e e e e et e e e e e e 300.529(b)
TRANSPORTATION
D INITION. o e 300.24(b)(15)
(S€EE AlSO 8300.24(@)) .. uuuuuunnnetetenet e eteaet et e et e e e e ———————— —
—NONACATEMIC SEIVICES ... iu ittt et et e e e e e e e e e s 300.456(b)
TRAVEL TRAINING (see 8300.26(a)(2)(ii), (0)(4)) ... cveverieie i e, —
TRAVEL TRAINING (defiNITION).....uie s et e e e e e e e e 300.26(b)(4)
TRAUMATIC BRAIN INJURY (definition).......c..ccevvvvrieeesiei e e, 300.7(c)(12)
TREATMENT OF CHARTER SCHOOLS AND THEIR STUDENTS...........cccvvvennee. 300.241
TREATMENT OF FEDERAL FUNDS IN CERTAIN YEARS.......cciii i, 300.233
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U.

USE OF AMOUNTS (LEA) . ciiie ettt e e e e e e e e e e ee e 300.230

USE OF FUNDS—by LEAs
—Coordinated services system (88300.235(a)(2) and

00,244 ... —
—For services and aids that also benefit
nondisabled Children.............ccooiii i 300.235(a)(1)
—For use in accordance With Part B............c.coo oo, 300.711
—School-based improvement plan (88300.245-300.250).......c.c.ovviviiiieennnnn. —
—School-wide programs (10 Carry OUL)........uuuriee v v eeenn 300.234
USE OF FUNDS BY STATEs—SEAs (A-B)
—AlIOWADIE COSES... .. e e e e e e e e 300.621
—AdMINISLENNG Part B.......uueiiiiieiieeee e e e ee e e 300.620(a)
—Administering Part C (if SEA & Lead agency =same)....................... 300.620(b)
—Administration of State activities under Part B.....................cevveii. 300.621(a)(1)
—Administrative costs of monitoring and complaint
L)Y 1o F= U0 o 1S 300.370(a)(2)
—Annual description of use of Part B funds..............coooovii i, 300.156
—Approval, supervision, monitoring, and evaluation
of effectiveness of local programs & projects............cocevvviiiinnnnnn 300.621(a)(2)
—Assist LEAs in meeting personnel shortages................ooovvveviiinnns 300.370(a)(4)
USE OF FUNDS BY STATEs—SEAs (C-P)
—Complaint INVESHIQatiONS..........uuuiiiieeeee et e et e e e e e 300.370(a)(2)
—Coordination of activities with other programs.............c.ccocviiiiiienennn. 300.620(a)
—Direct and SUPPOIT SEIVICES....cccivei e ettt e e e e e e 300.370
O DEIINITIONS. ... e e e e e e e 300.370(b)
—Evaluation of effectiveness of local programs...............ccccovvviinnnn. 300.621(a)(2)
—Leadership services for program supervision and
management of special education activities..................c.ccoeeveeeee. 300.621(a)(4)
—MEdIAtION PIrOCESS. ....uueeiiiiie ettt e e e e e e eens 300.370(a)(3)
—Monitoring (88300.370(a)(2), 300.621(2)(2)) ... .eevvrrnrnieeieraereiniieeinnns —
—Other State leadership activities & consultative
RS =] Y/ 0 > 300.621(a)(5)
—Personnel development and training...........c.ccoovee e i v 300.370(a)(1)
—Planning of programs and ProjJeCtS........ccceuvuieiieiie e e ieieie e e aeannns 300.621(a)
USE OF FUNDS BY STATEs-SEAs (S-2)
—State admiNiSIrALION. ........cuiiiiiii e 300.620
0 Amount for (20%...0r $500.000...)..cccceeieiireieeeierie e v e 300.620(a)(1)
—State advisory panel (for reasonable and
necessary expenses for...meetings...duties)............c. oo, 300.653(f)
—State ImProvemMent Plan.............ooiieee e e 300.370(a)(5)
—Statewide coordinated Services SYStemM........c.vvviiivn i i, 300.370(a)(7)
—Support and dIrECE SEIVICES........uuuuuiiiee et et et e e e e e e aenee 300.370(a)(1)
O DEfINITIONS. ... e e e e e e e 300.370(b)

—Technical assistance
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0 To LEASs (Re-Part B requIiremMents).......ccccoeveeve i ie e e e e 300.621(a)(3)
0 To other programs that provide ServiCesS..........ovvveiie v i iiiiiieieann, 300.620(a)
USE OF FUNDS—for former Chapter 1 State agencCies...........ccovvveiieiieiieenecnnnnn. 300.713
USE OF FUNDS—SECRETARY OF INTERIOR (88300.715-.716).. —
—By Indian tribes:

0 For child find for children aged 3-5.........cccoiiiii 300.716(d)
0 For coordination of assistance for Services............ccccoevviieinennnn. 300.716(a)
—For administration DY ... 300.262(a)
USE OF SEA ALLOCATIONS. ....ctittttiitttitteeeeeeeie e et e e aet et e e et e e aneenen e 300.370
—Nonapplicability of requirements that prohibit
commingling and supplanting of funds.............c. oo, 300.372
V-W.
VISUAL IMPAIRMENT INCLUDING BLINDNESS (definition)...................... 300.(7)(c)(13)
VOCATIONAL EDUCATION
—DEFINITION. .. e 300.26(b)(5)
—In definition of "special education”..............c.ccoiiiiiiiiiii i, 300.26(a)(2)(iii)
—Program OPLIONS. ......cooiiee e e e 300.305
—TrANSITION SEIVICES. ..uuuiiiiieeeieeeeeee e e e e e e a e e 300.347(b)(1)
VOCATIONAL REHABILITATION (see "Rehabilitation”)......
VOLUNTARY DEPARTURE...of personnel (Exception to
LEA maintenance oOf effort).........ooi oo, 300.232(a)

WAIVER(S) (A-O)
—For exceptional & uncontrollable circumstances

(State maintenance of effort)..........ccceeevviei i, 300.154(c)
—"In whole or in part" (88300.153(b), 300.589(€)......c.evtiiiiiiiiiiiiiii e, —
—Public insurance (risk of loss of eligibility for
home and community based waivers...)......cccoco i, 300.142(e)(2)(iv)
—State-level NoONSUPPIANTING......uuiiee e e e e 300.153(b)
—State maintenance of effort.........oooii i 300.154(c)
—State-level NONSUPPIANTING......uvuii e e e 300.154(c)
—State's procedures for MoNitoring.........ccvvvvveiieiiiiiiiieeeeeeeenee, 300.589(c)(2)(ii)(B)
e A= LA VL =T O o] (0Tt =T0 11 = 300.589
WARD OF THE STATE
—See definition of "Parent”..........ccoiii i 300.20(a)(2)
—See "SUITOgate PareNtS" ... .. ..o e 300.515(a)(3)
WEAPON (AEFINITION). ...t et e et e e e e et e e ren e e ans 300.520(d)(3)
WHEN IEPS MUST BE IN EFFECT ..cooiiiiiiii e e e e e 300.342

X-Y-Z.

This document was taken from the Federal Register. It was formatted by Education
Development Center, Inc. for the IDEA Practices web site, a service of the OSEP-funded
ASPIIRE and ILIAD IDEA Partnership Projects at The Council for Exceptional Children.
Every attempt has been made to faithfully reproduce the original content.
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